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The concept of sexual grooming is new in South 

African law, with a fledgling jurisprudence and 

an even younger statutory provision. This article 

examines six cases in which a child under the 

age of 16 was raped1 or sexually assaulted2 

by an adult, and where there was evidence of 

sexual grooming that facilitated the completion 

of the offence. The article examines whether the 

presence of sexual grooming is considered by 

the court when passing sentence, and if so, in 

what way it influences the decision. From the 

analysis of case law, it is argued that in order 

to arrive at an appropriate sentence, the court 

must consider the broad factual circumstances 

– which include the grooming process – when

This article considers whether evidence of sexual grooming influences decisions by South African 
courts when passing sentence on offenders who have been found guilty of sexual assault or rape of 
children. By analysing judicial decisions, the article considers three themes – the lack of violence, the 
apparent consent of a child under 12, and the appropriateness of correctional supervision. The 
article concludes that evidence of grooming should play a role in sentencing decisions, as it forms 
part of the nature of the crime that the court is required to consider.  

discussing the nature of the crime and the 

interests of society, balanced against the 

interests of the offender. 

This analysis is independent of the stand-alone 

offence of sexual grooming in section 18 of the 

Criminal Law (Sexual Offences and Related 

Matters) Amendment Act (SORMA) of 2007. 

Section 18 criminalises specific conduct that 

may form a part of the grooming process and 

can be considered unlawful, even if it never 

culminates in a sexual offence against the child. 

The cases examined in this article may include 

some of the conduct criminalised by section 18, 

but also encompass the broader understanding 

of grooming adopted in case law. The concept 

of sexual grooming is an important one when 

considering whether the court should accept 

the apparent consent of a child. There is an 

innate power imbalance between an adult 

and a child that should demand heightened 
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scrutiny. At its core, evidence of grooming 
has the ability to negate a defence of consent 
when establishing criminal liability.3 In addition, 
it continues to play a role at the sentencing 
stage owing to the many considerations at play 
when deciding on an appropriate sentence. 
This article draws on a broader definition 
of grooming than the one included in the 
legislation, to reflect some of the psychological 
features discussed in the case law. 

The article briefly describes grooming and its 
different roles in the law, and then proceeds 
to describe the general law on sentencing in 
which evidence of grooming may play a role. 
This role is then examined in various judicial 
decisions, in an analysis that considers three 
specific themes. First, it canvasses decisions 
that have highlighted the lack of violence in an 
offence, and then it considers two cases that 
were appealed as a result of judicial reliance 
on consent of a child under 12 when deciding 
on sentence. It considers two cases where 
the courts looked into whether correctional 
supervision would be an appropriate sentence, 
and the role that evidence of grooming 
played in the outcome. This article concludes 
that evidence of grooming is an important 
consideration in the sentencing process for 
persons convicted of rape or sexual assault of 
children, based on the outcomes of the 
cases examined. 

Sexual grooming 

Sexual grooming is understood in the literature 
as a process where an adult subjects a child 
to psychological manipulation and violation of 
their developing sexuality.4 A perpetrator will 
make use of their adult authority or economic 
resources to draw a child into a relationship 
that is for the benefit of the perpetrator’s sexual 
desires.5 The child may adopt responsibility 
for the violation they suffer because they feel 
complicit, because they fear their abuser, 
or because they have become emotionally 

dependent on the abuser.6 The process of 

grooming is one that does not require the use of 

force precisely because of the child’s complicity 

or fear.7 This broad understanding of sexual 

grooming in the law is discussed in the minority 

decision of S v Marx (2005)8 and the decision in 

S v Muller.9 

Grooming has been recognised as a gateway 

to sexual abuse, and, as a result, the legislature 

saw fit to include it as a stand-alone crime in 

section 18 of SORMA.10 Classification of this new 

offence aims to protect children from incidents of 

sexual abuse, as the abuser may be prosecuted 

under this section even before a sexual violation 

has occurred. Section 18 also defines specific 

conduct that falls under the definition of grooming, 

such as showing pornography to a child in order 

to encourage or instruct that child to perform a 

sexual act,11 or arranging to meet a child with 

the intention that the meeting will result in a 

sexual act.12 

The approach of the courts has been much more 

broad and flexible in establishing the presence of 

sexual grooming than the definition contained in 

the legislation. S v Muller defined grooming as ‘a 

psychological process used by the paedophile to 

access his victim’.13 This broad definition allows 

the court to take into account all of the offender’s 

conduct surrounding the sexual abuse. It is able to 

do so because punishment is not being imposed 

for a separate offence of grooming, but, instead, 

evidence of grooming supports the prosecutor’s 

case of alleged rape or sexual assault. In practice, 

then, a set of facts may satisfy the elements of the 

crime of grooming under section 18 of the Act, 

as well as supporting a broader understanding of 

grooming based on the psychological features of 

the process, and how this process created the 

context in which the sexual offence could occur.  

Sentencing in grooming cases

The cases considered in this article all deal with 

a successful conviction of an accused for rape 
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or sexual assault of a complainant who is 

younger than 16. The article does not focus on 

the role that grooming played in securing the 

convictions, but rather on how it affected the 

sentencing of the offender. Such a discussion 

warrants some background on the sentencing 

framework, before turning to the discussion on 

grooming in these cases. 

At the heart of any sentencing decision is an 

application of the Zinn triad, as set into law by 

the decision of S v Zinn where Justice of Appeal 

Rumpff held that ‘what has to be considered is 

the triad consisting of the crime, the offender 

and the interests of society’.14 As will be shown 

later in this article, evidence of grooming is 

taken into account when establishing the nature 

of the crime, which in turn affects sentencing. 

For example, whether an offence is deemed 

to be sexual assault or rape has important 

implications at sentence. When sentencing an 

offender convicted of sexual assault (section 5 

of SORMA), the court needs only to consider 

the common law on sentence. Grooming that 

leads to rape (under section 3 of SORMA) will, 

however, trigger the imposition of a mandatory 

minimum sentence under section 51 of the 

Criminal Law Amendment Act 105 of 1997 

(CLAA), read with the Criminal Law (Sentencing) 

Amendment Act 38 of 2007. As a result, 

sentencing an offender who is convicted of rape 

is more complex.

Rape of a child under 16 years old falls under 

part 1 of schedule 2 of the CLAA. The court 

must sentence a person convicted of such a 

crime to a life sentence. The court’s discretion 

to deviate from the statutory minimum sentence 

is limited to cases where ‘substantial and 

compelling circumstances’ exist that justify 

the imposition of a lesser sentence.15 In 

addition, section 51(aA) prohibits the court 

from considering ‘the apparent lack of physical 

injury to the complainant’ as a substantial and 

compelling circumstance that justifies such a 

deviation.16 This becomes relevant, as the cases 
examined lacked any physical injury considered to 
be significant or lasting. However, in practice the 
apparent lack of injury still formed part of the list of 
factors that the court considered in mitigation of 
sentence in some decisions. 

The application of the CLAA is guided by the 
decision in S v Malgas, which intended to provide 
clarity on when a court could deviate from the 
prescribed minimum sentence.17 Justice of Appeal 
Marais’s judgment requires that the prescribed 
minimum sentence ordinarily be imposed, but that 
if the case calls for a departure from the sentence, 
the court should do so guided by notions of 
justice and proportionality.18 Marais notes that ‘the 
greater sense of unease a court feels about the 
imposition of a sentence, the greater its anxiety 
will be that it may be perpetrating an injustice’.19 

In practice, addressing this ‘unease’ varies from 
case to case, as courts attempt to deal with 
questions of (dis)proportionality in sentencing. 
It does mean, however, that the judicial officer 
retains substantial discretion in the imposition 
of sentence.20 

Adding an additional charge of sexual grooming 
cannot increase the amount of time an offender 
spends in prison. However, evidence of sexual 
grooming (as a separate offence or merely as part 
of the fact pattern of the sexual offence) can still 
impact severity of sentence when considering 
the Zinn triad. S v Steyn illustrates the impact on 
sentence when an offender has committed an 
offence under section 18 of SORMA, in addition to 
having committed a sexual offence.21 Steyn deals 
with the persistent sexual abuse of the offender’s 
stepson. The accused would masturbate his 
stepson, or himself in front of his stepson, in 
order to encourage him to do the same. This 
conduct, which spanned two years, resulted in a 
charge of sexual assault. The accused began his 
abuse after his stepson came to him to discuss 
his sexual education in school. The accused 
used this natural adolescent enquiry to discuss 
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masturbation, with the result that he was also 
charged with sexual grooming. The judge 
described the offender’s conduct as using ‘the 
guise of a parental interest in SR’s development 
to encourage SR into sexual acts with him at a 
time when he was young and impressionable, 
and dependent on [him]’.22 

This case highlights an important principle in 
sentencing, which holds that where there are 
multiple offences, the offender’s sentences 
should run concurrently if the ‘evidence shows 
that the relevant offences are “inextricably 
linked in terms of locality, time, protagonists 
and, importantly, the fact that they were 
committed with one common intent”’.23 Under 
this principle, offenders such as Steyn, who 
commit sexual assault or rape through a 
process of grooming, and are also charged 
with the separate section 18 offence, must 
have sentences that run concurrently. The 
judge in Steyn held that ‘the appellant’s sexual 
grooming of SR was committed with an intent 
to … reduce SR’s unwillingness to the appellant 
committing acts of sexual assault against SR’.24 
The sentences for the various convictions were 
therefore ordered to run concurrently.  

Case analysis  

This article considers how judges have 
considered features of the grooming process 
when passing sentence on an offender. As 
noted above, in cases where the grooming 
results in rape, the court must make its 
decision in keeping with legislation imposing a 
mandatory minimum sentence. Even in cases of 
sexual assault that do not trigger a mandatory 
minimum sentence, the court’s reasoning often 
follows similar considerations as set out in the 
sentencing framework. A court may therefore 
take features of the grooming process into 
account when deciding to either reduce or 
impose a harsher sentence.

The consequences of grooming in facilitating 
abuse vary from case to case, and there is, as 

a result, no clear guidance on how grooming 

should be considered when sentencing an 

offender. This discussion analyses the cases of 

offences facilitated through grooming along three 

themes. The first theme considers decisions that 

rely on a lack of violence in mitigating sentence. 

The second theme discusses two cases where 

the court relies on the apparent consent of a 

child under the age of 12 to justify reducing the 

sentence for a rape conviction. The third theme 

examines cases where correctional supervision 

was deemed appropriate for an offender in a 

grooming-related case. All three themes show 

the variability of sentence outcomes, which 

highlights the need for proper recognition of how 

grooming forms an integral part of the sexual 

offence that is committed. By failing to make this 

link, prosecutors and judges make decisions 

that perpetuate harmful perceptions about 

children and sexual abuse.

Lack of violence 

S v Muller concerned the rape of a 14-year-old 

girl (on two occasions) by her stepfather. The 

accused was found guilty on two counts of rape. 

The age of the complainant, and the fact that the 

offence had occurred more than once, triggered 

the application of the minimum sentence of life 

imprisonment as prescribed by section 51(1),25 

which Justice Satchwell ultimately imposed on 

the accused.26 The judge was asked to consider 

whether a number of factors met the standard 

for ‘substantial and compelling circumstances’ 

that warranted a deviation from the mandatory 

minimum sentence. As part of these arguments, 

the defence raised the lack of violence and 

absence of bodily injury that characterised the 

rape. Satchwell held that 

it is difficult to comprehend how this 

could be relevant or mitigating in 

circumstances where no violence or 

threat of violence was needed by the 

rapist to achieve his deeds.27
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This judgment succeeded in excluding a core 
feature of the grooming process – the fact that 
an offender does not have to resort to the use 
of force because of the child’s complicity or fear 
– from constituting a substantial and compelling 
circumstance to deviate from a sentence of 
life imprisonment.

The decision in S v AS28 follows a different 
approach to that taken in Muller. The offender 
indecently assaulted his goddaughter, and 
he was prosecuted under the common law 
because, at the time of the incident, SORMA 
was not yet in place. Because of the restrictive 
common law definition of rape, and the fact 
that his case involved oral penetration of the 
complainant with his penis, the offender was 
charged with indecent assault. (Had the incident 
occurred after the commencement of the new 
law, the accused would have been guilty of 
rape.) Evaluating the accused’s conduct, Justice 
Lekale writes that ‘the abuse would have, most 
probably, culminated in rape in the common law 
sense as the child gradually got accustomed to 
it and the number and value of gifts increased’.29 
This judgment shows an appreciation of the 
ways in which the grooming process operates. 
However, the judge later also includes ‘the 
fact that the complainant in this matter did not 
sustain any physical injuries’30 as a justification 
for reducing the court a quo’s sentence. 

These two cases show how the same core 
feature of the grooming process can be used in 
contradictory ways by different judicial officers. 
Grooming as a psychological process secures 
the compliance of the child involved, which 
means that violence is not necessary for the 
offender to achieve their ends. Muller found that 
the lack of violence was insufficient grounds to 
deviate from the prescribed minimum, while in 
the case of AS it was considered a mitigating 
factor in favour of the offender.

The law now prohibits lack of violence from 
constituting a substantial or compelling 

circumstance under section 51(3) (aA) of the 
CLAA. This means that judges cannot rely on a 
lack of violence in mitigation of sentence. This 
is especially relevant in the context of grooming, 
where the nature of the crime necessarily 
excludes violence. A consideration of the 
contextual factors that lead to the offence, with 
due appreciation of the mechanisms through 
which the grooming process occurs, can help 
prevent such a decision. 

Consent of a child under 12

Two matters travelled to the appeal court 
because of a specific factual consideration 
used by the judge in deciding on an appropriate 
sentence. In both cases, the court was faced 
with a complainant under the age of 12, who 
is, by definition, unable to consent to sex 
under section 57(1) of the SORMA.31 In both 
cases, however, the judge used the apparent 
consent or compliant behaviour of the child as 
a substantial and compelling factor that justified 
the imposition of a lesser sentence. Both cases 
occurred in the same court’s jurisdiction, and 
the Director of Public Prosecutions, Gauteng 
appealed both sentences as incorrect in law.

The first matter, MJM v S,32 concerned a case 
where the accused had what was described as 
an ongoing sexual relationship with an 11-year-
old girl, to which she seemingly acquiesced. 
Justice of Appeal Mushasha notes that ‘counsel 
[for the state] argued strongly on the doctrine 
of grooming’,33 which the court accepted, but 
did not explore. When considering arguments 
against the imposition of a life sentence the 
judge writes that ‘it seems to me that the only 
aggravating factor in this case is the age of the 
complainant’.34 The list of mitigating factors he 
relies on to reduce the sentence includes the 
‘cooperation of the complainant’35 in giving the 
accused access to her home, and that

the complainant proceeded of her own 
accord to appellant’s home … It is 
remarkable that complainant’s visit took 
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place despite the fact that she was already 
previously raped by the appellant.36 

The process of grooming will often result 
in a compliant victim, because the child is 
emotionally manipulated to participate through 
guilt or loyalty. This compliance from a child is 
what makes ongoing sexual abuse by an adult 
possible. By including them as mitigating factors 
in this matter, the judge used core features of 
the grooming process as a reason to deviate 
from the statutory minimum sentence of life in 
prison to 20 years’ imprisonment. 

The decision in MJM was appealed in Director 

Public Prosecutions, Gauteng v Mphaphama.37 
The state sought to appeal the sentence under 
section 16(1)(b), read with section 17(3) of the 
Superior Courts Act 10 of 2013, on the grounds 
that the High Court had erred in law when 
including the consent of the complainant as a 
consideration in imposing sentence. The state 
based its argument on the fact that section 
57(1) of SORMA establishes that a child under 
the age of 12 is unable to consent. Although the 
court ruled that it did not have the necessary 
jurisdiction38 to hear the appeal, Justice of 
Appeal Willis made sure to comment that ‘while 
the approach of the High Court in this matter is 
to be strongly deprecated, our hands are tied’.39 
Although the outcome was not successful, this 
decision has the positive effect of censuring the 
approach taken in Mushasha’s original decision 
in case law.

The Gauteng Director of Public Prosecutions 
was offered another opportunity to challenge 
the use of the compliance of a child under 
the age of 12 as a substantial and compelling 
circumstance in S v MG.40 This case concerned 
an appeal of conviction and sentence of multiple 
charges against the accused, who was the 
stepfather of the 11-year-old complainant, 
and who was accused of raping her, as well 
as producing pornographic images of her. 
The appeal was based on issues of evidence 

collection and presentation before the court. 

The judge found that the accused had inserted 

his penis into the mouth of the complainant, and 

photographed the incident.41 

The accused was found guilty of rape, and 

when considering the appropriate sentence, 

Justice Preller noted that ‘there is a strong 

suspicion that the victim was not an unwilling 

participant in the events’.42 This impression 

was based partly on the complainant’s oral 

testimony: she did not express disgust or hurt 

at the actions of the appellant, and although 

a threat was used to ensure her compliance43 

this did not take place before every incident. 

These findings, coupled with the expression on 

her face in the photographs where she has the 

appellant’s penis in her mouth, were relied on 

to suggest that she was not unwilling or forced. 

Preller concludes on the complainant’s evidence 

as to the nature of the crime:

I am fully aware that she was at the time 

only 10 years old and that the absence 

or otherwise of consent is irrelevant as an 

element of the commission of the offence. 

It must, however, be an important factor in 

considering an appropriate sentence. 

This consideration, along with the offender’s 

youthfulness and his experience of abuse as 

a child, led the court to justify a deviation and 

impose a 10-year sentence for rape. The case 

was taken on appeal,44 where the Supreme 

Court of Appeal (SCA) held (per Justice of 

Appeal Petse) that the court did have the power 

to overturn the sentence imposed,45 due to the 

incorrect legal basis of the High Court decision: 

In this case the High Court imputed 

consent to the complainant. It did so 

despite the clear and unequivocal 

provisions of s 57(1) of the Sexual 

Offences Act … In doing so, the High 

Court committed an error of law.46 
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This allowed the SCA to refer the matter back to 

the High Court to be sentenced afresh. In doing 

so the court noted that

the respondent gratuitously violated that 

complainant’s right to dignity, privacy and 

physical integrity in a most humiliating 

and demeaning manner. Accordingly, on 

the facts of this case one must … keep 

uppermost in the mind, with a measure of 

abhorrence, the respondent’s unfatherly 

conduct in sexually molesting 

his stepdaughter.47

Following this SCA decision, the High Court 

takes a very different approach to sentencing in 

Grobler v S.48 Justice Fisher’s judgment is more 

victim-centred and focuses on the experience of 

the complainant, although there was not much 

evidence of her actual experience before the 

court. Fisher writes: 

[W]hilst she should have been nurtured 

and guided at this crucial stage of her 

young life, she was predated upon by the 

appellant who was opportunistic, in taking 

advantages of the absences of her mother 

from the home.49 

The lack of evidence as to the impact on the 

victim (owing to a failure to admit the victim 

impact statement to the court) sets a useful 

standard for sentencing: 

[E]ven if it were assumed that the 

complainant would have been found in 

such a report to have experienced little 

or no trauma as a result of the offences, 

this would not serve to ameliorate their 

seriousness for the purposes of the enquiry 

as to whether substantial and compelling 

circumstances exist to depart from the 

prescribed sentence.50 

Fisher does not find any reasons to justify 

a departure from the mandatory minimum 

sentence as a result of a more detailed 

consideration of the nature of the offence and 
the victim’s interests.51 

The original High Court decisions in these two 
cases show how an outcome of the grooming 
process – the apparent consent or compliance 
of a child – was relied on in mitigation of 
sentence. The SCA decision in MG should 
put an end to this reasoning in cases involving 
victims under the age of 12, as it clearly sets 
out that any reliance on the consent of a child 
under the age of 12 in mitigation of sentence is 
an error in law because of their statutory inability 
to give consent. Evidence of grooming remains 
relevant to a decision of sentence, as it speaks 
to the nature of the offence, as demonstrated 
by the decision in Grobler, where the court 
draws on the complex features of grooming 
within the home in establishing the serious 
nature of the crime.  

Correctional supervision and grooming 

Enslin v State52 and S v AR53 provide interesting 
counterpoints on the question of whether 
correctional supervision is an appropriate 
sentence in cases where a rape or sexual 
assault is facilitated through grooming. 

In Enslin, the offender had been convicted in 
the regional court of rape of his 17-year-old 
stepdaughter, as well as of various acts of 
sexual assault, which began when she was 
14. He was also convicted of sexual grooming. 
The regional court imposed a sentence of eight 
years for the rape, which the offender appealed 
before the High Court. Although the various 
convictions suggest that the complainant was 
groomed over a number of years during her 
adolescence, the judge accepted without much 
comment the argument in mitigation that

the complainant showed no resistance. 
The complainant did not sustain injuries 
during the commission of the rape and … 
the appellant penetrated the complainant’s 
vagina with his finger.54 
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The court does make the connection between 
the psychological abuse over the years with 
the complainant’s eventual compliance. Had 
argument been led that the compliance was 
a product of the cycle of abuse, the judge 
may have viewed the evidence of grooming 
differently. Instead, the judge makes the general 
comment that

sexual assault on children is devastating 
and leaves an indelible mark in the 
psychological upbringing of a child; it is 
even more so when such offences are 
committed within the household by a 
father who is naturally entrusted with the 
protection of his children.55

Here, although there was evidence of grooming, 
it did not feature in Justice of Appeal Magardie’s 
discussion of the crime (which was limited to the 
submissions made by counsel for the offender). 
Recognition of the pattern of abuse suffered by 
the complainant would have made the outcome 
more palatable, but the decision is instead 
focused on the offender. Magardie’s decision 
to sentence the perpetrator to correctional 
supervision is explained as follows: 

The sentencing courts cannot apply the 
one-size fits all approach when sentencing 
offenders. Ordinarily, a distinction should 
be made between those offenders 
who ought to be removed from society 
and those who, although deserving of 
punishment, should not. With appropriate 
conditions, correctional supervision is 
undoubtedly an appropriate and severe 
punishment, even for persons convicted 
for serious offences.56 

Magardie decides to replace the regional court’s 
sentence of eight years’ imprisonment with one 
of correctional supervision. 

Justice Le Grange and Justice of Appeal 
Weinkove adopted a different approach in S v 

AR, which concerned an accused who created 

child pornography with his stepdaughter, and 
with other children known to him. None of the 
charges involved violent acts, although the 
circumstances in which the photos were taken 
resulted in conviction for sexual assault. The 
offender was given an eight-year sentence 
(wholly suspended) by the regional court. The 
state appealed this sentence as too lenient. The 
judges in this matter held that

a non-custodial sentence would, in our 
view, unduly focus on the rehabilitation 
of the respondent and would lessen 
the retribution and prevention elements 
of sentence, to the extent that it would 
bring the administration of justice
into disrepute.57 

The judges reached this conclusion through 
a more detailed canvassing of the offences in 
question. In discussing the images taken of his 
stepdaughter, the judges address her apparent 
compliance: 

The filming and taking of nude pictures 
of LC happened over a period of years 
and multiple videos were made. In 
our view it is incongruous to suggest 
that LC was a ‘willing participant’ 
[suggested by the magistrate] in the 
true sense of the words.58 

This decision shows an understanding of the 
process under which the eventual compliance 
was obtained. The judges go on to say:

Common sense dictates that the 
respondent must have over a period of 
time created a false sense of security and 
trust with LC. The respondent’s behaviour 
in this regard can hardly be described as 
less serious. In fact the opposite is more 
accurate. It was this false sense of trust, 
if not grooming, which allowed LC to 
participate and not speak out.59 

By highlighting the process under which the 
offender was able to secure compliance, the 



51SA CRIME QUARTERLY NO. 65 • SEPTEMBER 2018

judges succeed in increasing the focus on the 
nature of the crime within the triad, rather than 
the disproportionate focus on the offender of 
the initial judgment. This shift in focus results in 
the judges imposing an eight-year sentence of 
direct imprisonment.

These two cases illustrate how the inclusion of 
a consideration of grooming when sentencing 
an offender may change the sentence quite 
dramatically. Both cases involved grooming 
over a number of years, with the result that the 
complainants were compliant to the whims of 
the offender at the time of discovery. Both men 
were stepfathers, who were responsible for the 
complainants and trusted to provide safety and 
care. This position gave them a special kind 
of power and influence over the developing 
adolescents. Both men were respectable 
members of society, gainfully employed and 
breadwinners for their families. Both men 
showed remorse, and willingness to be 
reformed. This became the core feature in the 
Enslin judgment but not in AR, where the nature 
of the offence (which included the grooming 
process) was foregrounded in the decision. This 
disparity suggests that evidence of grooming 
can impact the severity of sentence, depending 
on the way it is used to negate the existence 
of consent. The approach taken by the court 
in AR is preferable, as it balances the factors 
in the Zinn triad effectively while affording the 
victims of sexual abuse through grooming the 
understanding they deserve.

Conclusion 

Sexual grooming is a complex psychological 
process by which a child becomes compliant to 
the sexual advances of an older, often trusted 
person. This process may result in psychological 
trauma before sexual abuse occurs. This 
article has considered how evidence of sexual 
grooming plays a role in the sentencing of 
offenders who have been convicted of rape or 
sexual assault of a child. Each child’s experience 

of being groomed is different, and it is critically 

important to scrutinise how the courts have 

used the facts of being groomed, and how they 

have sentenced offenders who have made use 

of this manipulation. 

Overall, the case law discussed above has 

shown that there is no clear-cut outcome 

when evidence of sexual grooming is led in 

sentencing proceedings. Taking into account 

the factors in the Zinn triad, a judicial officer 

may focus on features of the process in a 

way that results in aggravation or mitigation 

of sentence. The absence of violence that 

characterises a violation does not produce a 

consistent outcome, as shown by the difference 

in decisions in Muller and AS. The SCA decision 

of MG prevents sentencing courts taking the 

compliant behaviour of children under 12 into 

account in mitigation of sentence in the future, 

but it does not guarantee the same for children 

over 12. Finally, the contradiction in outcome 

between Enslin and AR reveals how a focus on 

evidence of grooming, when considering the 

nature of the crime, might impact outcomes. If 

the psychological process of grooming the child 

is not taken into account, more weight may 

be placed on the offender’s characteristics, as 

it did in Enslin. AR, on the other hand, shows 

that the nature of the offence must be properly 

balanced against the offender’s considerations 

in order to achieve an appropriate and sensitive 

sentence. This latter approach is preferable 

in sexual offence cases that are facilitated 

through grooming. The absence of violence 

in a rape or sexual assault matter should not 

constitute a factor that allows for mitigation of 

sentence. Apparent consent after psychological 

manipulation should also not allow for leniency. 

While sentencing is a process that depends 

intimately on the facts of the case before 

the court, evidence of grooming should be 

something that produces similar outcomes 

in punishment. 
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