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1. INTRODUCTION

1.1. Non-implementation of WTO Dispute Settlement Decisions and Liability Actions

The World Trade Organization was established in 1995 and the European Community and its Mem-
ber States became thereby bound by an overwhelming number of international obligations in the
field of international trade. The entering into force of the WTO Agreements has been followed by a
flood of cases to the European Court of Justice where the applicants have attempted to challenge
Community law provisions on the basis of the international obligations imposed on the Community
by virtue of the provisions of the WTO Agreements and the decisions made in the framework of the
WTO dispute settlement mechanism.

The case law of the ECJ] concerning the effect of WTO law in the Community legal order has been
characterised by ‘judicial self-restraint’ and deference to the discretion of the political and executive
institutions of the Community. As a general rule, the possibility of private parties to challenge Com-
munity measures on the basis of WTO law has been ruled out. Under some circumstances WTO
provisions, however, may become available to private parties. The reluctance of the Court to let
private parties to rely on WTO law may, however, sometimes lead to situations the acceptability of
which can be questioned from the point of view of effective judicial protection of the rights of indi-
viduals.

The transatlantic disputes concerning the banana import regime of the EC and the Community’s
ban on importation of beef from cattle treated with hormones are notorious. The WTO dispute
settlement organs condemned the Community measures in the Bananas' and Hormones® cases but the
EC failed to amend its legislation to comply with WTO law. As an European, one might to sympathise
with the EC for protecting the health of its citizens and refusing to lift the ban on importation of
hormone-treated meat. There is, however, more at stake than the respect of international commit-
ments. The non-compliance by the Community also causes damage to private businesses operating
within the Community. Most tangibly the consequences of the Community’s WTO-illegal behaviour
have affected the Community businesses that have suffered heavy losses in face of the retaliatory
measures resorted to by the United States under the authorisation of the WTO Dispute Settlement
Body (DSB).

Article 288(2) EC provides that in the case of non-contractual liability, the Community shall be held
liable for the damage caused by its institutions or by its servants in the performance of their duties.
Recently, several actions for damages under this Article have been brought by private parties in order
to claim compensation for the damage they have suffered due to the WTO-illegal behaviour of the
Community. These cases are connected to the non-implementation of the international obligations
imposed on the Community in the Bananas and Hormones cases by the WTO dispute settlement
organs. Only a few of the cases have led to a judgement so far, and these are the first cases dealing
with the issue of whether private entities can invoke WTO law in the context of actions for damages.
These cases and their chances of success are the main subject of this article.

The Court has rejected all the actions it has dealt with so far and the chances of success of the future
actions do not seem very high. First, we are dealing with WTO law and the Court has been very
reluctant to let private parties to rely on it. Second, it has been extremely rare that actions for dam-
ages under Article 288(2) EC have succeeded. The problem is, however, worth discussing. First of all,
an Advocate General recently suggested that individuals should be allowed to rely on WTO law in
liability actions under some circumstances where non-implementation by the Community of DSB
decisions is involved®. The ECJ did not explicitly accept or reject such a suggestion but the question
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remains an open one. Moreover, there have recently been some signs of relaxation of the extremely
strict criteria for Community liability.

1.2. Focus and Structure

The relationship between the WTO and the European Community is a complicated issue, as was
already the relationship between the predecessor of WTO, GATT 1947, and the EC. At the interna-
tional level the EC, as all the other signatories, is bound by the WTO Agreements according to the
rules of public international law. The effect of WTO law at the national level is, however, to be
determined by the legal orders of each member (state) of the organisation. In general terms this
article concentrates on the relationship of the two organisations from the point of view of how the
effect WTO law has been seen and determined in the EC legal order.

More specifically, the article will focus on the issue whether private parties can invoke WTO dispute
settlement decisions in liability actions. The jurisprudence of the European Courts concerning the
possibility of private parties to challenge Community law provisions on the basis of WTO law and
the effect of the case law on liability actions will be in the centre of the attention. Of particular
importanc for the purposes of this article are the cases involving WTO dispute settlement decisions.

[t is also necessary to examine the rules governing the non-contractual liability of the Community to
some extent. This will be done mainly to explain what requirements those rules set on the rule to be
relied on in a liability action and whether the WTO law provisions can fulfil such requirements.
There are three general conditions that have to be met in order for the Community to incur liability:
unlawfulness of the conduct of the institutions, the existence of damage and a causal link between
the first two. As the fulfilment of the two latter conditions may depend significantly on the circum-
stances of an individual case, they will be only briefly described in order to give a full picture of the
conditions of liability but remain otherwise outside the scope of this study. The condition of unlaw-
fulness will be given more attention, especially as to what requirements they set on the nature of the
rule breached.

The applicants that have brought liability actions and claimed compensation for the damage they
have suffered due to the non-implementation by the Community of WTO dispute settlement deci-
sions have also relied on fundamental principles of Community law as a foundation for their actions.
Such pleas will, however, mainly remain outside the scope of the article as it concentrates on invoca-

tion of WTO law.

The main purpose of the article is to assess the problem whether, and under what circumstances, can
private parties benefit from WTO dispute settlement outcomes in liability actions that involve non-
implementation by the Community of a ruling or recommendation made by the WTO Dispute
Settlement Body.

To be able to examine this problem properly, it is necessary to first shed some light on the position of
individual in respect to WTO law in the Community legal order and assess how private parties may
benefit from the WTO law in general. Second, and more importantly, it will be analysed if, and how,
the means available to invoke WTO can be used by individuals to enforce adopted WTO panel and
Appellate Body reports in case the EC does not comply with them. The analysis thereby also attempts
to shed some light on the level of judicial protection of the individual in the European Community
legal order with regard to WTO law and WTO dispute settlement decisions in particular. The aim is
to find out whether a “judicial deficit” exists in the Community system for the protection of individu-
als in case of adopted WTO panel and Appellate Body reports and whether there is a need for the
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remedy under Article 288(2) EC as one of its functions of which has considered to be to compensate
for such a “judicial deficit”.

The Parts 2 and 3 also describe and explain the rather special characteristics of the jurisprudence of
the EC] relating to the general lack of justiciability of WTO law. In order to assess the chances of
success of liability actions brought by private parties against the Community institutions to get com-
pensated for the loss they have suffered due to the non-implementation by the EC of WTO dispute
settlement findings, it is necessary to assess how these decisions have been treated by the Court and
what arguments have been brought up. Some attention will be given to the underlying reasons for the
stance taken by the Court but the purpose of this paper is not to go very deep into the discussion of
the reasons in political-economic level.

Part 4 discusses some relevant characteristics of the action for damages under Article 288 (2) EC. It
attempts to give a general overview to the position of the form of action in the Community system of
judicial protection and takes into account the recent developments in the case law. The conditions
for bringing a successful liability action will be described briefly in order to get a full picture of the
requirements to be fulfilled. It is necessary to describe the general characteristics of the action in
order to illuminate what is at issue in the actions for damages brought due to the non-implementa-
tion of DSB decisions by the Community and how such actions differ from actions for annulment.

Part 5 presents the most important cases that deal with the issue of whether private parties may rely
on WTO law in the context of liability actions and involve non-implementation by the Community
of DSB decisions given in Bananas and Hormones cases. Particularly important are the recent Biret
cases* and they will be given particular attention.

Part 6 deals the issue of invocation of WTO law in actions for damages in more detail. It discusses
how the general rules developed in the actions under Art. 230 and Art. 234 EC affect liability ac-
tions. First it is determined, whether it is necessary for a provision of international law to be directly
effective to be invoked in a liability action. The second issue is whether private parties can benefit
from the Nakajima doctrine in liability actions in case of non-implementation of DSB decisions. The
third issue relates to the Biret cases, which could be interpreted to imply that private parties might be
allowed to rely on DSB decision in actions for damages under some circumstances. Such a potential
effect of DSB decisions will be discussed in light of the reasoning on which the Court has based its
stance to the effect of WTO law. Of great importance to this discussion is the Opinion of Advocate
General in Biret.

Part 7 makes some observations on whether the applicant can establish the unlawfulness of the
behaviour of the Community institutions in a case where the DSB has confirmed the WTO-noncon-
formity of Community action as the criteria for Community liability require. First, it will be dis-
cussed whether the condition that the rule of law relied on is intended to confer rights on individuals
can be met when a WTO rule is invoked. This condition is crucial for the purposes of this article.
Second, it will be discussed the main aspects that have to be taken into account in establishing that
the breach has been sufficiently serious for the purposes of a liability action. This is important mainly
to understand whether unlawfulness could be established when the Community institutions have
failed to implement a WTO dispute settlement decision.

1.3. Method and Sources

The article is based on the analysis of the case law of the European Court of Justice and the Court of
First Instance and on the interpretations presented by commentators of that jurisprudence. Most
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important cases dealt with are the ones establishing the rules on the relationship between the WTO
law and the Community legal order on the one hand, and the ones determining the conditions of the
non-contractual liability of the Community on the other. In the centre of the focus are the cases,
which deal with both issues. Particular attention is given to the recent Biret case and to the Opinion
of Advocate General Alber preceding the judgement of the ECJ in that case.

The relationship between the WTO and the EU is a controversial issue, which is well illustrated by
the occasionally peculiar, and most certainly debatable case law of the EC]J. It has provoked intense
discussion and an abundance of articles. Most helpful in fleshing out how private parties can rely on
WTO law in Community courts has been a recent and comprehensive article by Snyder’. The present
author will attempt to use other articles in such a way that the main lines of reasoning are taken into
account. By contrast, the potential liability of the Community for infringements of its international
agreements has been a neglected issue in the literature. The liability of the EC for non-implementa-
tion of DSB decisions has been discussed by Zonnekeyn® and Reinisch” and also briefly by Peers® and
Davies’, and these articles provide for the main guidance of the analysis. Several articles and books
concerning the conditions of Community (also Member State) liability in general will be used to
obtain a more profound picture of the problem°.

2. WTO AGREEMENTS AND THE INDIVIDUAL IN THE EC LEGAL ORDER

2.1. The Status of International Agreements in the EC Legal Order

The EU’s constituent Treaties lack provisions clearly stating the relationship between international
law and Community law. Article 300(7) EC provides that international agreements of the Commu-
nity “shall be binding on the institutions of the Community and on Member States.” As to the
effects of international law in the Community legal order, the Treaties remain silent. Neither are
there provisions on how international law should enter the EC legal order, or of possible review of
legality in the light of international law.!! In the absence of legislative guidance, it has been up to the
European Court of Justice to determine the relationship between international and Community law.

One of the basic rules developed in the jurisprudence of the ECJ relates to the hierarchical position
of the international agreements of the Community. On one hand, the provisions of international
agreements should be compatible with the founding Treaties. On the other hand, they are superior
to the secondary legislation of the Community'?. Infringement of the international obligations of
the Community is thus, in principle, one of the possible grounds for finding acts of the institutions
invalid. Moreover, international agreements concluded under Article 300 EC have been considered
as acts of institutions. Their provisions form “an integral part of Community law” from the moment
of their coming into force®’.

When an international agreement of the Community becomes a part of Community law, it also is
touched by the unique features of the system. Thereby it can be attributed with direct effect if certain
conditions are met!*. In the Kupferberg case the Court ruled that a provision of a free trade agreement
with Portugal was directly effective, since the provision was unconditional, sufficiently precise, and
its direct application was within the purpose of the agreement'. If direct effect is established, the
agreements become enforceable also at the domestic level, and not only at a purely international
level, and individuals become able to invoke the provisions of such treaties before national and
Community courts.¢

2.2. Routes of Action

Private parties may attempt to challenge Community law provisions on the basis of WTO law mainly
in three ways. First, private parties are non-priviledged applicants in an action for annulment pro-

U
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vided in Article 230 EC. The conditions for admissibility have been difficult to fulfil and the situa-
tion remains the same also in the light of the recent case law!’. Second form of action available is the
action for damages under Article 288(2) EC. Liability actions for a breach of WTO law, based in
particular on the rulings made in the context of WTO dispute settlement mechanism, have lately
increased in number. The third and a common route has been an indirect action. Private parties can
initiate proceedings in national courts and claim that national or Community measure are incompat-
ible with WTO law. The domestic court may, or in some occasions must, then make a referral to the

ECJ.

2.3. Exclusion of ‘Direct Effect’ of WTO Agreements

2.3.1. ‘Legalisation’ of the GATT/WTO System

Ever since the International Fruit Company case'® decided in 1972 the Court has been reluctant to let
individuals to rely on GATT/WTO law. In that case the EC] held that the GATT 1947 agreement
was not directly effective and upheld its case law firmly during the existence of the old system. The
establishment of the WTO and the new GATT 1994 provoked many scholars to argue that the
premise on which the GATT was held to lack direct effect could no longer exist due to the significant

‘legalisation’ of the system'.

The main argument of the Court regarding the old GATT was that the dispute settlement provisions
were characterised by a great degree of flexibility. The WTO Agreements certainly are a significant
upgrade of the old GATT system, with several new extensions.?® First and foremost, the dispute
settlement system was dramatically reformed and virtually turned into a (quasi-)judicial procedure?!.

2.3.2. Portugal v. Council

The Portugal v. Council case?? was an action for annulment under Article 230 EC introduced by
Portugal against a 1996 Council Decision?® on the conclusion of agreements between the Commu-
nity and India and Pakistan concerning the arrangements in the area of market access for textile
products. The Portuguese Government alleged that the implementation of these agreements adversely
affected its textile industry and claimed that the contested decision constituted a breach of WTO
law, in particular of certain rules and fundamental principles of GATT 1994, the Agreement on
Textiles and Clothing and the Agreement on Import Licensing Procedures.

The ECJ decided in its judgement in 1999 to uphold its old GATT 1947 case law and refused to
review Community law in light of WTO obligations. It came into a firm conclusion that “having
regard to their nature and structure, the WTO agreements are not in principle among the rules in the
light of which the Court is to review the legality of measures adopted by the Community institu-
tions?*.” It is notable that the Court did not explicitly use the term direct effect in its final conclusion.
Neither were the arguments of Portugal based on the claim that the WTO Agreements had direct
effect. Instead, it tried to distinguish the whole question of direct effect from its assertion that Mem-
ber States should be allowed to assert WTO law as a basis for evaluating the validity of Community

law.?

Although the procedure concerned a direct action brought by a Member State, it is clear that the
reasoning of the ECJ was so fundamental that the position it took can be applied in all relevant
procedures. The same rules are applied when individuals challenge EC law in actions for annulment
or when they bring an action to national courts relying on WTO law and the domestic court refers
the case to the ECJ?. It is now utterly clear that the main rule is that the WTO agreements cannot

6
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be relied on by individuals to review the legality of the acts of the European Community in national
or in Community courts.

The jurisprudence of the Court concerning GATT/WTO law has, on occasion, been harshly criticised
by commentators partly on the basis that it differs significantly from how other international agree-
ments have been dealt with in the case law. Why is the Court so reluctant as regards recognising the
direct effect of WTO agreements? Are there sound (legal) reasons for such reluctance’”” The Court
based its judgement in Portugal partly on new arguments as the Uruguay Round Agreements had
done away with many of the arguments relied on by the Court to deny direct effect to GATT provi-
sions. It underlined the nature of the WTO as a forum for intergovernmental negotiation between its
members, and that the WTO Agreements themselves did not determine how they should be imple-
mented but let this to be determined according to the national legal orders of its Members.

2.4. Why Are WTO Agreements not Justiciable?

2.4.1. WTO Agreements Do Not Determine How They Should Be Implemented

The Court began in Portugal by indicating that it was only where an international agreement did not
itself settle what effects it has in the internal legal order of the contracting parties that such effects
would fall to be decided by national courts. The Uruguay Round negotiations did not result in any
explicit provision on the effect of WTO Agreements in the domestic legal orders of the contracting
parties. The Court needed thus to examine whether the WTO Agreements otherwise determine how
they should be implemented on the national (or Community) level. It found that, even though the
agreements differ significantly from the provisions of GATT 1947, “in particular by reason of the
strengthening of the system of safeguards and the mechanism for resolving disputes, the system re-
sulting from those agreements nevertheless accords considerable importance to negotiations between
the parties?.”

The EC]J then went on to examine the nature of the WTO dispute settlement mechanism and found
that, although the main purpose of the mechanism is to secure the withdrawal of the measures in
question if they are found to be inconsistent with WTO rules, the WTO Dispute Settlement Under-
standing (DSU) provides that where the immediate withdrawal of the measures is impracticable
compensation may be granted on an interim basis”. Next it concluded that the DSU provides that
when a member fails to fulfil its obligation to implement the rulings, the DSB shall, if so requested,
enter into negotiations, with a view to finding a mutually acceptable compensation®®. Consequently,
the Court reached the conclusion that “to require the judicial organs to refrain from applying the
rules of domestic law which are inconsistent with the WTO agreements would have the consequence
of depriving the legislative or executive organs of the contracting parties of the possibility afforded by
Article 22 of that memorandum of entering into negotiated arrangements even on a temporary
basis®'.” As a result, the EC] found that the WTO agreements do not determine the appropriate legal
means of ensuring that they are applied in good faith in the legal order of the contracting parties*.

2.4.2. Lack of Reciprocity

Next, the EC] turned to the Community legal order and assessed whether it provides grounds for
using WTO agreements as a basis for judicial review of Community acts. It refused the possibility of
such a review relying on the lack of reciprocity on the part of the Community’s trading partners in
the performance of the agreements. According to the Court, WTO agreements are based on recipro-
cal and mutually advantageous arrangements, and the lack of reciprocity in their implementation
might lead to disuniform application of the WTO rules®. Moreover, if the Community judicature
were to ensure that Community law complies with WTO rules, it would “deprive the legislative or
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executive organs of the Community of the scope for manoeuvre enjoyed by their counterparts in the
Community’s trading partners®*.”

If the EC] had opened the door for actions brought by private parties invoking the WTO law it
would have bound the Community far more strongly to the WTO Agreements than is the case in its
main trading partners. Such a strengthened enforceability as the empowerment of individuals would
lead to would be more than the Community is required to do under public international law. The
reciprocity argument is undoubtedly political in nature but, nevertheless, rather convincing. If the
Community judiciary tied the hands of the political and executive institutions by allowing direct
effect to WTO law the EC could end up in a disadvantageous position. The benefits of its legal
system could be exploited by others while the EC, and the exporters of EC goods, would be faced
with the limited enforceability in domestic courts of other contracting parties. This could also limit
the “bargaining power” of the Community and put it in a more difficult external position.*

2.4.3. Institutional Balance

The EC]J rejected the request of Portugal essentially because a legal review by the Court of WTO
Agreements would bind the legislative and executive organs of the Community so that they would no
longer enjoy similar room for manoeuvre as similar bodies of the Community’s major trading part-
ners’®, Reciprocity is the cornerstone of the judgement but, in the end, it is not reciprocity as such
which leads the Court to deny direct effect to WTO law. Instead, it is the constitutional concern of
the impact of potential direct effect on the political institutions of the Union.”

The Court is clearly willing to leave a considerable amount of discretion to the political organs of the
Union with regard to WTO law. The ‘udicial self-restraint’ exercised by the Court is based on the
premise that the legislative and executive institutions should have the dominant roles in the field of
foreign policy’®. Empowering private actors (and also courts at the same time) in the enforcement of
WTO law by allowing individuals to rely on the agreements would deprive the legislative and execu-
tive organs of the Community of a considerable part of the discretion they would otherwise enjoy.
There is thus an apparent conflict between foreign policy discretion and the judicial protection of the
‘rights’ that international law might confer to individuals®.

The Court has been criticised for its concern of tying the hands of the EU’s legislative and executive
institutions. It allegedly went so far that the respect for the principle of trias politica can hardly be
traced in the judgement®. Perhaps the reluctance of the Court to interfere with the political institu-
tions of the Union can be seen as overt judicial policy-making but, as Eeckhout suggests, the large
discretion the Court had in the case could only be filled through judicial policy-making*.

Considerations of a level playing field in external relations, have been claimed to be especially crucial
concerning the EU since it is one of the major powers, and therefore bears a lot of global responsibil-
ity*?. By denying direct effect to WTO agreements, the EU reserves itself a chance to take into ac-
count non-economic values in its actions to a wider extent than it could if a categorically monist
approach to WTO norms would have been accepted. It is clear that the WTO as it is now concen-
trates clearly on trade issues. Human rights, labour and environmental issues, on the other hand,
have been taken into consideration in a rather modest way, at least compared to the EU, although it
is clear that such an extremely comprehensive trade regime inevitably has effects on those concerns.*
Thus, by limiting the enforceability of the WTO law on the national level, the EC reserves itself the

right to take those values, or public interest, into account*,

The interpretation of the Court corresponds with the explicitly stated will of the Council expressed
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in the preamble of its decision concluding the WTO agreement. It declared as follows: “by its nature,
the Agreement establishing the World Trade Organisation, including the annexes thereto, is not
susceptible to being directly invoked in Community or Member State courts”®. Advocate General
Saggio doubted the legal relevance of the statement at the Community level*. He concluded that it is
the responsibility of the judiciary to ensure that the international obligations of the Community are
respected by the institutions and the Member States and the Council may not by an act of secondary
legislation limit the Court’s jurisdiction. Thus, the preambular statement is, according to Saggio,
simply a policy statement and cannot affect the jurisdiction of the Community or national courts to
interpret and apply the WTO Agreements."

The Court stated that it found its interpretation to correspond with what was stated in the preamble
to the Council Decision on the effect of the agreements. The Court was rather careful though, and
did not rely on the wording of the statement as a decisive factor for its conclusion but merely stated
that its conclusion corresponds with it, which still leaves the significance of the Council declaration
debatable.*® It appears to be in any case more relevant in the Court’s view than many would argue.

2.4.4. The Nature of the WTO Agreement

The ECJ pointed out in Portugal that the WTO Agreement is founded “on the principle of negotia-
tions with a view to entering into reciprocal and mutually advantageous arrangements and is thus
distinguished, from the point of view of the Community, from the agreements concluded between
the Community and non-member countries which introduce a certain asymmetry of obligations, or
create special relations of integration with the Community*.” By this statement the Court attempted
to distinguish the WTO Agreements from other Community agreements, to which significantly
different rules seem to apply.

The EC’s bilateral agreements have concerned trading partners with which the EC traditionally has
close ties with, such as parties to Association Agreements’® or parties to the Yaound- Convention®'.
In contrast to the WTO Agreements, the parties to such agreements were in a weaker bargaining
position than the Community, so that the EC has the economic and political means of encouraging
compliance. Often in the case of the agreements in question it has also been an intention of the
Community to create specific rights and advantages for the other party. *?

Even though there are features that characterise the international agreements that have been consid-
ered directly effective that distinguish them from the multilateral WTO Agreements, the reasoning
of the Court is not difficult to criticise’. For instance Eeckhout finds it the least convincing part of
the judgement®. The legal reasoning of the ECJ] may be poor but the scope importance of the new
organisation is undoubtedly enormous. The Uruguay Round Agreements, indeed, are fundamen-
tally different from the other international agreements of the Community. They brought enormous
subject areas of national economic regulation under GATT/WTO discipline and subjected the whole
to a new and far more binding dispute resolution system”. The agenda of the WTO is also expand-
ing and unpredictable, especially since the decision-making power of the WTO panels and Appellate
Body are relatively autonomous®®. The agreements therefore require a complex balance of powers

among the Community institutions’’.

2.5. Nakajima Doctrine

2.5.1. Establishment and Reconfirmation of the Doctrine

The application of the Nakajima doctrine involves a situation where a provision lacking direct effect
becomes applicable for other reasons®®. The exceptional situations where the WTO law has been

9
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allowed a stronger enforceability in EC law were introduced in the Fediol and Nakajima® cases. The
continued relevance of the doctrine after the establishment of the WTO was confirmed in Portugal.
There the exception to the general rule that the Court does not review the lawfulness of Community
measures in the light of WTO rules was defined in the following terms:

“It is only where the Community intended to implement a particular obligation assumed in the
context of the WTO, or where the Community measure refers expressly to the precise provisions of
the WTO agreements, that it is for the Court to review the legality of the Community measure in
question in the light of the WTO rules®.”

The first limb of the exception deals with a situation where the Community has intended to imple-
ment a particular obligation deriving from WTO law. This type of effect of the GATT/WTO law was
introduced by the Court in the Nakajima case, which concerned anti-dumping measures®’. The claim
was that the Community’s basic anti-dumping legislation did not comply with the rules of the GATT
Anti-Dumping Code. Its purpose was to get individual anti-dumping measures annulled as unlawful
and inapplicable pursuant to Article 241 EC. The EC]J did not consider direct effect relevant in the
case but held that the Community was under an obligation to ensure compliance with the GATT
provisions and its implementing measures. Therefore it could review the latter in the light of their
parent measure.®’

Private parties are also allowed to challenge Community measures on the basis of WTO law where
the implementation measure explicitly refers to a precise WTO law provision. This second limb of
the exception derives from the Fediol case. The case concerned the so-called New Commercial Policy
Instrument by virtue of which companies could bring complaints to the Commission alleging that
third countries engaged in illicit commercial practices incompatible with GATT rules. The ECJ ruled
that such companies are entitled to request the Court to exercise its powers of review over the legality
of the respective Commission decisions in light of the GATT rules®.

Even though the Court has frequently recognised the Nakajima principle, they have tended to avoid
applying it by their interpretation of WTO law®. It is of great importance to note that the EC]
recently strengthened the principle in Petrotub® where it applied the principle to a Council regulation
imposing definitive anti-dumping duties. The case is an example of the application of the first limb of
the exception. The Court found that the Community adopted the concerned basic regulation in
order to satisfy its obligations arising from the 1994 Anti-Dumping Code and intended to implement
particular obligations laid down in it. Consequently, it was for the Court to review the legality of the
Regulation imposing definitive anti-dumping duties in the light of those particular obligations of the
GATT Anti-Dumping Code.® Most striking and unusual element of the case is that the ECJ, indeed,
found that there was an inconsistency between the Community measure and the WTO provision
and, consequently, annulled the Regulation.

2.5.2. Scope of Application

The scope of application of the Nakajima doctrine is not entirely clear. When does an intention to
implement a particular obligation undertaken in the framework of the WTO exist! Could the Com-
munity institutions prevent the application of the exception by simply keeping in mind not to explic-
itly refer to the international obligation in Community legislation? There are two approaches to the
Nakajima doctrine, which give somewhat different answers to these questions.

According to the first approach, even under the first limb of the exception the source of the particu-
lar obligation must be identified with reference to the relevant WTO Agreement or the dispute
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settlement report®. In this view the second limb would apply where reference is made to a precise
provision in an Agreement, or to precise findings made in a report. This view, arguably, finds support
in the Nakajima and Petrotub cases as the Court ruled in both cases that there was an “intention to
implement” because there was a reference to the GATT Anti-Dumping Code in the Preamble of the
basic anti-dumping regulation®. This approach means that the scope for application of the doctrine

can be controlled by preambular language and is thus within the discretion of the institutions.™

The second approach is more receptive towards the principle. It suggests that the Nakajima exception
may apply when the intent to implement can be determined from the context of the adoption of a
measure. Consequently, there may be cases of intention to implement even where there is no refer-
ence to a particular WTO provision. This is supported by the fact that the Court consistently refers
to two distinct implementation exceptions’’. Zonnekeyn advocates for this view and suggests that a
rational reading of Nakajima reveals that the EC] used a contextual and teleological approach in the
case. Consequently, an omission to refer to a particular WTO law obligation in a Community act
would not suffice to prevent the application of the exception.” The case Italy v. Council supports this
approach since there the intention to implement was determined from the context of the adoption of
a measure™. Moreover, the requirement of an express referral would appear to conflict also with the
case law on the duty to state reasons of the institutions”.

In my view, it cannot be ruled out that the Court could in the future apply the exception in the
absence of a referral to a particular obligation under WTO law. Even though such referral has been
involved in Nakajima and Petrotub, it cannot be concluded that the EC] has limited its own discretion
in this regard and excluded the possibility of judicial review in the absence of such a referral. The first
approach clearly fully respects the discretion of the political institutions, which appears to be a cru-
cial element in the application of the exception. However, the institutions probably could also pre-
vent the doctrine as it is considered in the second approach from applying by avoiding all reference to

WTO law.™

The discussion described above shows that a reformulation of the Nakajima doctrine would be wel-
come to clarify under which circumstances it can be applied. In addition to the ambivalence of the
formulation “intended to implement”, the exact meaning of “a particular obligation assumed in the
context of the WTO” remains unclear and would require a more precise definition. Moreover, at its
present form, referring to obligations “the Community intended to implement” the formulation
seems to emphasise the intentions of the Community institutions rather than any legal obligations
that might be involved”. The last consideration might, though, correspond to the level of judicial
deference the Court has been willing to show to the political institutions of the Community.

The Nakajima case law’ can be seen to reflect the way the Court is seeking a balance between sover-
eign international discretion for the EC on one hand and judicial control and private interests on the
other”. The doctrine only applies where the Court is certain that the Community institutions have
legislated in order to transpose an international obligation into Community law. Making WTO law
available to private applicants under these exceptional circumstances does thus not limit the margin
of discretion the Court has been willing to leave to the political organs of the Community. The task
of assessing whether the international obligation has been correctly and completely transposed should,
however, be considered to be within the remit of the Court.*

The application of the Nakajima doctrine by the Court has, until recently, been minimalist. The re-
confirmation of the doctrine in Petrotub might imply, though, that the importance of the exception is
increasing and the EC]J is pointing the way for private parties to rely on it when they challenge
Community measures on the basis of WTO law. Such direction of the case law would be preferable
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as the doctrine offers a possibility for the Court to develop its case law to a more justifiable direction.

2.6. Other Exceptional Ways to Rely on WTO Rules

2.6.1. Consistent Interpretation

While the Nakajima doctrine deals with a clear conflict between Community law and WTO law, the
principle of consistent interpretation offers a less drastic approach. It sets the obligation to interpret
Community law, as far as possible, in the light of the obligations arising from international agree-
ments binding on the Community. The obligation derives from the primacy of international agree-
ments concluded by the Community over provisions of secondary Community legislation. The EC]J
has acknowledged that the WTO law forms a part of Community law for the purposes of this prin-
ciple and the obligation of WTO law consistent interpretation is thus well established as regards
interpretation of provisions of Community law®!,

More recently, the obligation has been extended to cover also interpretation of national law in the
light of the WTO law. In Hermes International®, a case concerning TRIPS, the EC] set an obligation
for the domestic courts to interpret national rules “in the light of the wording and purpose” of non-
directly effective provisions of international agreements. Thus, such provisions should operate in the
same way as in the case of non-directly effective directives.*’

Consistent interpretation means that the interpretation of national or Community law should be
adapted to the international obligations of the Community irrespective of whether the obligation has
direct effect or not. As known from the context of indirect effect of directives, in certain circum-
stances the results of direct and indirect effect may very well be similar®. Even though indirect effect
is far less efficient in creating legal certainty than direct effect, it provides for an important way to
enforce WTO law if applied effectively.

The importance of consistent interpretation is, however, limited. The relevant EC or national legisla-
tion to be interpreted must, first of all, exist. If a provision exists, it must be sufficiently flexible to be
interpreted. The obligation does not apply if there is a manifest conflict between WTO law and the
provisions to be interpreted.® Moreover, the EC]J has not usually been inclined to apply the principle
of consistent interpretation in cases involving challenges by private applicants to the validity of Com-
munity measures, which are allegedly contrary to international obligations. On the contrary, it has
been more typical for the Court to use the obligation to require Member States and their courts to
follow or give effect to international obligations.® The issue of institutional balance arises again here.
A possible explanation for the selective use of the principle can be found in the reluctance of the
Court to interfere where the institutions have not considered that there is a conflict between the
international obligations and Community law®’.

2.6.2. Recent Evolutions

The EC]J appears to be willing to improve the enforceability of WTO law under certain circum-
stances. This is illustrated well by the statements it made in the Biotechnology case®®. The case involved
an action brought by the Netherlands for the annulment of a directive on the legal protection of
biotechnological inventions®. The applicant pleaded, inter alia, that the obligations created by the
directive for Member States are in breach of the TRIPS Agreement.

The EC]J interpreted the plea as being a complaint by a Member State that the Directive required
them to breach their own obligations under WTO law™. It did not, however, find that the Directive
created any such obligations on the Member States. What is remarkable is that, as the Court will
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refuse to review compatibility in the case of a direct breach by the Community of its own obligations,
it will now review compatibility in case of an indirect breach which results in the Member States
having to depart from their international obligations. It is questionable whether there is a tenable
distinction between a provision resulting in direct or indirect breach®?.

In Dior/Tuk” the ECJ opened the door for individuals to rely directly on any provision of WTO law
in shared competence areas within fields in respect of which the EC had not yet legislated when the
legal system of a Member State allows for such a direct effect®®. However, as the Community extends
its legislative activities to areas of shared competence the opening of possible direct effect will be
closed again®. The obligation of domestic courts to closely co-operate with the Community Courts
probably renders the possibility of national courts giving direct effect to a specific WTO provision
rather remote anyhow, as the reasoning on the basis of which the ECJ] has concluded that WTO
Agreements have no direct effect concerns the most essential aspects of the Agreements®.

2.7. Level of Protection of Individuals

There are major conflicts of interests involved as regards the effect of WTO law in the EC legal order.
On one hand, there is a clash between the rights of private parties and the discretion given to the
political bodies of the Community. On the other hand, promoting trade and non-economic values
do not always go hand in hand”. The margin of manoeuvre left to the institutions appears to be
crucial in balancing these interests. Limited enforceability allows the institutions a wide discretion in
transposing WTO obligations into Community legal order and thereby allows it to take into account
non-economic interests. The exceptions make WTO law available to private parties once the institu-
tions have clearly signalled the intention to implement WTO law within the Community legal order.
They are limited in their import and subject to a restricted interpretation.

The position of the ECJ] with regard to the lack of direct effect of WTO Agreements appears to be
wise at least in terms of political economy®®. The exceptional ways to rely on WTO law appear to be
a fair attempt to strike a balance between the conflicting interests involved. They make WTO law
available also for individuals and may prove nearly as effective as direct effect in integrating WTO law

in EC law.

Which areas of WTO law remain closed to individuals as a matter of EC law? The areas of exclusive
competence of the Community cover GATT in total and parts of GATS and TRIPS and much of
these areas fall under the Nakajima exception. As regards the shared competence areas of TRIPS, they
are said to be under “a shadow of indirect effect”. Consequently, any parts of GATT and the parts of
GATS and TRIPS within Community competence, concerning which EC legislation does not refer
to WTO provisions or transpose them into EC law cannot be invoked by individuals in the Commu-
nity courts. The same applies to the shared competence areas of GATS”.

Some are not, on the other hand, pleased with the situation. One commentator claims that the EC is
left almost without judicial control in the area of international trade!®. It should, however, be born
in mind that the Community will usually bear harsh economic consequences of its allegedly protec-
tionist acts on the international law level after such measures have been condemned by the WTO
dispute settlement organs. The lack of direct effect of WTO law does not imply that the EC] has
given the Community institution permission to breach WTO law.

The central problem related to this work is that individual undertakings may suffer heavily of WTO-
illegal action of the institutions condemned at the international level by the WTO dispute settle-
ment organs and the continued exercise of judicial self-restraint might deprive them of any possibility
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to have their rights enforced. It has been argued that the EC]J should strengthen the legal effects of
the findings of the WTO dispute settlement organs, as greater legal effects are the minimum require-
ment from the perspective of the principle of legality'®.. At the same time that for instance Snyder
argues in favour of “an appropriate balancing of constitutional values” that the exceptional ways to
rely on WTO law may prove nearly as effective as direct effect in integrating WTO law in EC law, she
admits that there is a major gap in Community law as regards adopted WTO dispute settlement
reports'®,

3. WTO DISPUTE SETTLEMENT DECISIONS IN THE EC LEGAL ORDER

3.1. The Status of Rulings of Judicial Bodies Set by an International Agreement

The EC]J has confirmed that the EC may enter into an international agreement whereby a judicial
entity is established if the structure and jurisdiction of such entity is compatible with the EC Treaty'®.
The Court made a statement on judicial systems for the settlement of disputes and on the relation-
ship of such systems with the Community law in Opinion 1/91 on the EEA Agreement, in which it
examined the compatibility of the proposed EEA court system with the Community law. In prin-
ciple, the compatibility of a system of courts flows from the general competence and capacity of the
Community to act in international level, or as the EC] phrased it:

“The Community’s competence in the field of external relations and its capacity to conclude interna-
tional agreements necessarily entails the power to submit to the decisions of a court which is created

or designated by such an agreement as regards the interpretation and application of its provisions.” 4

If an agreement to which the Community is a party establishes a judicial organ to settle disputes
between the Community and other parties to the agreement, the decisions of that organ will bind the
EC] if the latter is required to rule on the meaning of the agreement as part of the Community legal
order'®. However, the ECJ has established in its opinion that the Member States and the Commu-
nity institutions should ensure that the pre-eminent role of the ECJ] under the Treaties will not be
prejudiced.® It set up certain conditions under which it is bound by another court:

“Where, however, an international agreement provides for its own system of courts, including a court
with jurisdiction to settle disputes between the contracting parties to the agreement, and, as a result,
to interpret its provisions, the decisions of that Court will be binding on the Community institu-
tions, including the Court of Justice. Those decisions will also be binding in the event that the Court
of Justice is called upon to rule on, by way of preliminary ruling or in direct action, on the interpre-
tation of an international agreement, in so far as the agreement is an integral part of the Community

legal order”"",

By saying that, the EC] emphasised the binding character of judicial decisions on disputes between
the contracting parties to an agreement'®®, Moreover, as the ECJ] assumed the EEA agreement not to
be directly effective, it implicitly established that the agreement in question itself does not need to
have direct effect for the purposes of binding character of judicial decisions on disputes between
contracting parties to an international agreement.!® Procedurally the WTO dispute settlement sys-
tem offers similarly strong checks and balances and procedural guarantees as the project of a com-
mon EEA court did'. The case law of the ECJ in Opinion 1/91 has been considered to indicate that
the Court should accept binding interpretations of WTO law made by the dispute settlement organs
in cases brought before it!!!,
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3.2. Legal Obligation to Implement DSB Rulings and Recommendations

3.2.1. General

The legally binding nature of the outcomes of WTO dispute settlement at the level of international
law should be separated from their effect in the Community legal order. The former aspect, i.e.
whether the Community is bound by the decisions, will be analysed in the light of the rules of public
international law and the agreement in question. Thus, one should firstly have a look at the wording
of the DSU in order to define the nature of the obligation set on a WTO member state as a result of
dispute settlement proceedings.

The new mechanism for the settlement of disputes established as a result of the Uruguay Round
negotiations has been claimed to entail a significant ‘legalisation’ of the system compared to dispute
settlement under GATT 1947!". At present, the WTO dispute settlement is a compulsory and bind-
ing system with stringent deadlines. Under the old system a consensus in favour of a report of a panel
or Appellate Body was required for its adoption, which meant that a dissatisfied party could block
consensus and prevent adoption of the report. The DSU reversed the requirement and provides that
the reports are adopted unless there is a consensus not to adopt them.!” The shift from “positive
consensus’ requirement to that of “negative consensus” along with the establishment of a standing
appellate body composed of independent experts are the main features of the new system that have
persuaded many to emphasise its judicial character. By contrast, in the system under GATT 1947
commercial policy played a significantly more important role!,

3.2.2. Relevant Provisions

Article 3 DSU provides that a solution mutually acceptable to the parties to the dispute consistent
with the covered agreements is clearly to be preferred. In the absence of such a solution, “the first
objective of the dispute settlement mechanism is usually to secure the withdrawal of the measures
concerned”. Only if the immediate withdrawal of the measure is impracticable compensation should
be resorted to as a temporary measure pending the withdrawal of the measure which is inconsistent
with a covered agreement. The last resort is the possibility of suspending the application of conces-
sions or other obligations under the covered agreements on a discriminatory basis vis-avis the other
Member, subject to authorisation by the DSB of such measure.

Article 21 (3) DSU states that “if it is impracticable to comply immediately with the recommenda-
tions and rulings, the Member concerned shall have a reasonable period of time to do so.” If there are
no implementing measures by the end of the reasonable period Article 22 (1) DSU provides that
Compensation and the suspension of concessions or other obligations are temporary measures avail-
able. However, “neither compensation nor the suspension of concessions or other obligations is
preferred to full implementation of a recommendation to bring a measure into conformity with the
covered agreements.”

According to Article 22 (2) DSU the Member concerned should after a reasonable period of time has
lapsed, if so requested, enter into negotiations with a view to developing mutually acceptable com-
pensation. If no satisfactory compensation has been agreed on time, the other party to the dispute
may request authorisation from the DSB to suspend the application of concessions.

As to the nature of the retaliatory measures, Article 22 (8) DSU provides that the “suspension of
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concessions or other obligations shall be temporary and shall only be applied until such time as the
measure found to be inconsistent with a covered agreement has been removed, or the Member that
must implement recommendations or rulings provides a solution to the nullification or impairment
of benefits, or a mutually satisfactory solution is reached.” The DSB shall “continue to keep under
surveillance the implementation of adopted recommendations or rulings, including those cases where
compensation has been provided or concessions or other obligations have been suspended but the
recommendations to bring a measure into conformity with the covered agreements have not been
implemented.”

3.2.3. Nature of the Obligation

There is some ongoing debate as regards the nature of the legal obligation of WTO Members under
the WTO dispute settlement. The main disagreement concerns the question whether implementa-
tion of rulings and recommendations and compensation, or even acceptance of retaliation, can be
considered as separate options. In other words, does the international law obligation deriving from a
dispute settlement report give the option either to compensate with trade or other measures, or
alternatively to fulfil the ruling or recommendation of the report and bring its practices or law into
consistency with the WTO law?'"®

One interpretation,''® presented by Jackson, is that “an adopted dispute settlement report establishes
an international law obligation upon the member in question to change its practice to make it consis-
tent with the rules of the WTO Agreement and its annexes. In this view, the “compensation” (or
retaliation) approach is only a fallback in the event of noncompliance”!
same line of reasoning and states that:

17, Zonnekeyn represents the

“by accepting compensation, the respondent Member in a dispute, in se, recognises the binding effect
of WTO law since it acknowledges that its legislation or other measures are in breach of WTO law.
The compensation mechanism was not meant to give WTO Members complete freedom to leave
WTO inconsistent measures in place and does not, as a matter of principle, accord a “right” to

"8 Moreover, “compensa-

violate a legal obligation entered into under an international agreement.
tion is not a method of settling disputes but simply a temporary instrument to ensure that any ben-
efits accruing to the other Members are not nullified or impaired as a result of the failure to comply
within the reasonable period of time set in the particular case and that the defaulting party is not

encouraged to persist indefinitely in its failure to comply”'?.

An opposite view is that the WTO rules are not “binding” in the traditional sense but rely, instead,
upon voluntary compliance'?’. Non-compliance with international legal obligations is seen as a tradi-
tional option for ‘realpolitik’ by governments based on cost-benefit analysis'?!. It was phrased by Bello
as follows:

“Like the GATT rules that preceded them, the WTO rules are simply not “binding” in the traditional
sense. When a panel established under the WTO Dispute Settlement Understanding issues a ruling
adverse to a member, there is no prospect of incarceration, injunctive relief, damages for harm in-
flicted or police enforcement. The WTO has no jailhouse, no bail bondsmen, no blue helmets, no
truncheons or tear gas. Rather, the WTO - essentially a confederation of sovereign national govern-
ments - relies upon voluntary compliance. The genius of the GATT/WTO system is the flexibility
with which it accommodates the national exercise of sovereignty, yet promotes compliance with its
trade rules through incentives.” 12?

A textual analysis of the DSU shows that the language is ambiguous enough to give support to each
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of the competing views'”. The present authors are inclined to find the argumentation of the advo-
cates of the former approach more convincing as one of main objectives of the WTO is to create a
stable and predictable multilateral trading system'?*. Considering compliance to be voluntary would
seriously undermine such features of the system. The possibility afforded by the DSU to maintain the
condemned measures for a temporary period after the ruling is important, as such flexibility is cru-
cial in cases where important socio-economic and political considerations are involved'?>. However,
the DSU does not provide for a possibility to maintain WTO-illegal measures permanently. In the
end, there is a ‘real’ obligation to comply.

3.3. Non-compliance with DSB Rulings and Recommendations in Actions for Annulment

3.3.1. Case Law

As regards the effect of the WTO dispute settlement outcomes in the EC legal order, some authors
have argued that at some point the denial of direct effect should recede before the principle of
legality. It has been suggested that adopted WTO dispute settlement results is where the line should
be drawn, and it should be possible to review the legality of EC measures in light of them'?¢. The EC]
has, however, not yet been persuaded by such line of reasoning. On the contrary, the characteristics
of the WTO dispute settlement appears to be one of the main reasons why the ECJ and the CFI have
refused to accord direct effect to WTO Agreements.

The conclusion drawn by the ECJ in Portugal from the Article 22(1) and (2) DSU was that “to require
the judicial organs to refrain from applying the rules of domestic law which are inconsistent with the
WTO agreements would have the consequence of depriving the legislative or executive organs of the
contracting parties of the possibility afforded by Article 22 of that memorandum of entering into
negotiated arrangements even on a temporary basis”'*’. The margin of manoeuvre and importance of
negotiations referred to in the case were most likely brought up by the Court bearing in mind in
particular the implementation phase of DSB rulings and recommendations. The view that even
adopted DSB decisions do not create an absolute and immediate obligation of compliance clearly
was a reason for the denial of the direct effect of the WTO Agreements!'?®,

There was no DSB decision connected to the Portugal case and no such ruling or recommendation
was invoked. Therefore, it is necessary to examine how this specific issue has been dealt with else-

129 case involved an action for annulment of a Commission

where in the case law. The Chemnity
Decision addressed to the applicant rejecting a request for additional import licence under the tran-
sitional measures provided for in Council Regulation 404,/935° on the common organisation of the
market in bananas. The applicant based its action, among other grounds, on the allegation that an
adopted Appellate Body report had declared the overall system of licences for the importation of
third-country bananas incompatible with GATT. It submitted that decisions of the DSB are manda-

tory and might have direct effect in Community law.

The CFI rejected the argument on the basis that the Commission had adopted amendments to the
Regulation, and thus acted to bring the arrangements into compliance with the AB report and the
decision of the DSBP!. The rather striking element in the judgement is that there was not even any
discussion of the possibility that the modification of the Regulation might have failed to achieve
compliance!®?. The CFI also found that the applicant had not established a link in law between the
DSB decision and the action for annulment. It held that “in order for a provision in a decision to
have direct effect on a person other than the addressee, that provision must impose on the addressee
an unconditional and sufficiently clear and precise obligation vis-f-vis the person concerned.” Con-
sequently, as the applicant did not put forward any arguments to show that these conditions were
met, the Court found no need to consider whether DSB decisions have ‘direct effect’ or not'**. The
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application of such a requirement renders the possibility of private parties to rely on DSB decisions
in actions for annulment in any event rather remote.

Also in Comafrica®* the applicant invoked a decision of the DSB. The CFI did not state specifically
that adopted panel reports did not have ‘direct effect’ here either. Nevertheless, it rejected the argu-
ment concerning the DSB as irrelevant based on the reasoning that any final WTO ruling will leave
open the possibility for the Commission to pay compensation or will entail a modification of the
system in force, which does not rule out that the applicants could derive advantages in future years'>.

There was a WTO dispute settlement decision involved also in Pfizer® and Intervet but the Court
avoided ruling anything on their effect in the EC legal order. When an adverse WTO panel or
Appellate Body report and its deliberate non-implementation by the EC is involved, it is obvious that
politically very sensitive matters are present. The approach of the Courts relating to matters involving
DSB decisions has been rather careful, as these recent cases relating to the Hormones dispute®
illustrate. This demonstrates well the judicial deference of the Courts to the Community legislature

well

in politically sensitive matters®”.

3.3.2. Comments

Even though the Court has been relatively careful with its statements relating to the effect of adopted
WTO panel or Appellate Body reports, the approach of the EC] in Portugal and of the CFI in Chemnitz
and Comafrica reflects their clear unwillingness to review Community law in the light of the WTO
dispute settlement results. As a general rule the ‘direct effect’ of WTO reports in annulment actions
seems to be ruled out by the Court', It might still be argued, though, that the use of the WTO
dispute settlement should be allowed where the EC has not even attempted to either to implement
an adopted report or to agree compensation, or if it has not purported to implement the report and
negotiations on compensation have failed'!.

Cottier has advocated for the principle of compliance as a basis of the policy of the EC towards
adopted WTO reports'*. If the EC deliberately ignores an adopted report and decides upon expiry
of the reasonable period allocated to refrain from offering compensation and to take into account
the threat and execution of potential sanctions, Cottier suggests that the report should be ‘directly
effective’ under certain circumstances. Such decisions can be deliberately taken, and take into ac-
count the risk of sanctions in an overall balance of foreign policy interests. If the non-compliance is
arbitrary and shows mere political expediency, ‘direct effect’ should be allowed'’. Compelling rea-
sons not to implement, on the other hand, would prevent such an effect!*,

There are significant arguments against the abovementioned approaches. The reciprocity argument
applies to all circumstances where the EC has failed to implement a report. The ‘direct effect’ of
panel reports could place a huge amount of power in the hands of third states. They could rely on the
Court of Justice to enforce a ruling or recommendation and would, thus, have no need to negotiate
compensation in good faith'*.

One argument against the enforceability of a WTO rule, the breach of which has been confirmed by
the DSB, is that as the WTO system is generally limited to orders for specific performance and ex
nunc termination of the unlawful measure!*®, a declaration by the EC] that an EC measure if unlaw-
ful operates as a rule ex tunc. This is, however, not an insurmountable problem since the EC] could
rely on Article 231(2) EC and decide that part of the effects of the measure in question shall be
considered as definitive rendering its ruling prospective in practice'¥.
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In my view, the arguments for the exclusion of automatic ‘direct effect’ of panel and Appellate Body
reports seem convincing. Allowing such an effect would not be in accordance with the core principles
underlying the argumentation of the Court as regards the effect of WTO law. If private parties would
be allowed to invoke the dispute settlement findings, the discretion of the institutions would be
considerably reduced and the opportunities for mutually advantageous adjustments could be pre-
vented. The downside of negotiated arrangements is, however, that they could have a price internally
when some private firms could be badly injured by the compensation offered or imposed in exchange
for a violation of the rules. ‘Direct effect’ does not, however, appear to be the appropriate remedy
against the risk taken by individual economic operators. Instead, a remedy limiting the discretion of
the institutions less harshly than ‘direct effect’ would be preferable.

3.4. Applicability of the Nakajima Doctrine

At first sight the implementation of an international obligation set on the Community by a DSB
ruling or recommendation seems like a clear case of application of the Nakajima exception. If the
Community institutions refer to a specific WTO panel or Appellate Body report when adopting a
measure or adopt a measure which attempts to implement such a report, it should be open to indi-
viduals to rely on that ruling as grounds to consider a Community act invalid. For example Peers
supports the idea that the enforceability of WTO dispute settlement results could be improved by the
application of the doctrine. He finds especially strong arguments for the review of EC acts in light of
WTO dispute settlement reports when the Community has purported to implement a WTO report.
However, its implementation attempts have subsequently been condemned by WTO arbitrators, as
has been the case in ‘the banana saga’*%,

[t would be exceedingly difficult to argue against the application of the Nakajima exception if a panel
or Appellate Body report was directly referred to in the contested act. However, the EC legislative
organs have omitted such direct referrals in the legislative measures adopted to comply with the

WTO dispute settlement outcomes that have so far been challenged in the Community Courts'’.

[t is also difficult to find credible arguments for the assumption that the modification of the Commu-
nity legislation in order to comply with a dispute settlement decision is not adopted “in order to
implement a particular obligation.” To start with, the requirement of “a particular obligation as-
sumed in the context of the WTO”, can easily be identified in the panel and Appellate Body reports
adopted by the DSB, which instruct the Community to bring its laws and regulations into conformity
and identify the relevant WTO rules. As Eeckhout phrased it: “it is hard to envisage a more precise
identification of relevant obligations than that resulting from WTO dispute settlement”*°,

The requirement of an intention to implement is more problematic. The legislative measures adopted
by Community institutions as a result of WTO panel and Appellate Body reports in the Bananas case
clearly were adopted in order to implement the obligations, at least in the generally accepted meaning
of the term®!. The preamble to Council Regulation 1637/98 explicitly refers to WTO commit-
ments'?, Admittedly, no such referral to WTO provisions or to the WTO dispute can be found in
the Commission Regulation 2362/98"°. The Council Regulation, however, mandated the Commis-
sion to establish a WTO-compatible banana regime and implementing the Council Regulation is the
sole purpose of the adopted provision'*. The CFI, however found in a liability action that the Nakajima
exception does not apply to the 1998 Commission Regulation®™.

If the non-compliance of the EC with WTO dispute settlement findings takes the form of passivity
on the part of the EC, the position of a private applicant harmed by the Community inaction is even
more difficult. When no measures are adopted, an action for annulment cannot be brought. The

19
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Nakajima exception cannot thus be of any benefit to individuals in case of an omission. This brings
us back to the scope of manoeuvre of the institutions, which would be put in jeopardy if this was not
the case.

3.5. Can Consistent Interpretation Benefit the Applicants?

Private applicants are not likely to benefit from consistent interpretation when they attack Commu-
nity law on the basis of non-compliance with DSB rulings and recommendations'®. First, the lack of
implementing measures naturally prevents the application of the exception. Second, even if the insti-
tutions have undertaken to amend Community law to achieve compliance, it would be difficult for
the Court to find that Community measures can be given an interpretation consistent with WTO
obligations when an incompatibility has already been found by the DSB. Finally, the applicability of
consistent interpretation is questionable in the light of the general reluctance of the ECJ to apply the
principle in actions involving challenges by private parties to the validity of Community measures
claimed to be in conflict with WTO obligations®’.

3.6. Should the Enforceability of Dispute Settlement Outcomes be Improved?

The overview to the enforceability of the WTO dispute settlement outcomes in the EC legal order
shows that so far they have not been given any legal effect at all. The lack of ‘direct effect’ of DSB
rulings and recommendations seems well founded but the same cannot be said about the very
minimalist application of the Nakajima doctrine. The case law illustrates well the shortcomings of the
Nakajima exception and the principle of consistent interpretation. The exceptional ways to rely on
WTO law cannot be used effectively in respect to DSB rulings and recommendations. Thus, the level
of protection they provide for private parties is not the same as in connection to WTO Agreements
in general.

It is doubtful whether it is appropriate that the Community law does not provide any kind of protec-
tion for private parties against the Community institutions acting in breach of the judicial obligation
set on the Community. One can also question whether it is acceptable to leave the matter on the level
of international law where the measures of enforcement are on a different level than within domestic
law and private parties are left out of possibilities to protect their private interests.

Especially the lack of justiciability or any kind of effect of WTO dispute settlement outcomes in EC
legal order illustrate well the clash between rights of private parties and the discretion given to the
political bodies of the Community. When the institutions, for one reason or another, ignore their
international obligations imposed by the WTO dispute settlement organs, the only problem is not
the apparent lack of respect of international commitments. Private economic operators within the
Community may also suffer heavily from the non-compliance of the Community. The situation seems
most unjustified when the other party to the dispute resorts to retaliatory measures, which may lead
to companies having absolutely nothing to do with the original dispute to suffer heavy losses.

In particular the narrow scope of application of the Nakajima exception shows that the problem,
again, boils down to the question of the margin of discretion of the political institutions of the
Community. As the Court has clearly been willing to respect the discretion of the institutions also
after the Community measures have been condemned at the level of the WTO law, it could be that
a solution limiting the discretion of the institutions to a lesser degree would meet less resistance
within the Court and allow it to take into account the principle of legal certainty.
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4. RELEVANT ASPECTS OF THE NON-CONTRACTUAL LIABILITY OF THE EC FOR
DISCRETIONARY MEASURES

4.1. The Basis of EC Liability

The non-contractual liability of the European Community is based on the Article 288(2) EC, which
provides that “in the case of non-contractual liability, the Community shall, in accordance with the
general principles common to the laws of the Member States, make good any damage caused by its
institutions or by its servants in the performance of their duties.” The Community may incur liability
for damage caused by adopting wrongful acts but it is also clear that omissions by the Community
institutions may give rise to liability in so far as the institutions have infringed a legal obligation to
act®, Article 235 EC explicitly states that the European Court of Justice has the jurisdiction in
disputes relating to compensation for damage described in the Art. 288 EC.

The general conditions for the liability of the Community have been clearly defined in the case law of
the EC]J. In order for the EC to incur non-contractual liability the applicant must prove, first, that the
institution against which the action is brought has acted unlawfully. Second, the applicant must show
that actual damage has occurred. Finally, there must be a direct causal link between the wrongful act
and the damage complained of’. Moreover, in the field of discretionary measures, the Community
liability is subject to stricter conditions. Under the Schippenstedt formula, as modified by the Bergaderm
case, an action for damages against a Community institution will only be successful if a sufficiently
serious breach of a rule of law for intended to confer rights on individuals can be shown '°, Bergaderm
restated the conditions for imposing Community liability in the same terms as in the conditions for
the liability of the Member States for a breach of Community law.

4.2. Independent Form of Action

The action for damages under Article 288(2) EC is an independent form of action. That is to say that it
is not necessary first to bring an action for annulment under Article 230 EC to determine the unlaw-
fulness of the contested measure or an action for failure to act under Article 232 EC. Nevertheless,
an action for compensation brought on the basis of an act which has not been annulled requires the
establishment of the unlawfulness of the contested measure'. An act which is not illegal cannot

12 Tllegality is required but prior annulment is not

form the basis of an action in compensation
necessary. The action for damages has a different purpose as a part of the Community system for the
protection of individuals than the action for annulment. As the latter aims at setting aside a specific

measure, the purpose of an action for damages is to repair the damage caused by an institution'®’,

4.3. A Developing Remedy

The remedy under Article 288(2) EC has earlier been considered a measure of sanction against the
Community institutions for a very serious breach of law. More recently, it has rather started to re-
semble the right available for those who have suffered harm as a result of a breach of Community law
by a Member State. The remedy is now seen as one available to individuals who have suffered an
infraction of a Community law right arising through the fault of the Community institutions %,

The action for damages under Article 288(2) EC comprises an important element in the system built
up to ensure the full effectiveness of the rules of Community law and of the effective protection of
the rights which those rules confer. One of the functions of the remedy has been considered as being
compensation for a possible “judicial deficit” found in the Community system for the protection of
individuals. The possibility of claiming damages where injuries have been caused by acts which can-




Nordic Journal of Commercial Law, issue 2004 #1

not be challenged, provides for a new and additional opportunity for bringing court proceedings'®.

The test for triggering the non-contractual liability of the Community has been very difficult to fulfil.
[t is widely acknowledged by commentators that the principles developed by the EC]J and their appli-
cation tend to frustrate, rather than foster, the chances of success of applicants seeking for compensa-
tion'®, Ward finds an element of irony in the case law as the Court, despite the express mandate in
Article 288 for the Court to protect individuals against abuse of authority on the part of the Commu-
nity institutions, has in fact minimised the accountability of EC decision makers for unlawful con-
duct'®. Fines considers the restrictive mechanisms developed by the Court worrying from the point
of view of legal certainty. She claims that the Community institutions are in fact quasi non-liable and
the protection of the victim is not guaranteed!®s,

The Court has also been accused of using a double standard, depending on whether remedies are
sought against Member States or against Community institutions'®”. One reason behind the case law
has probably been that the Court wanted to ensure that the fledgling Community institutions were
not undermined by extensive challenge through judicial review procedures'™. Effectiveness of the
Community order and effective judicial protection do not usually point in the same direction. Ad-
equate protection of individuals involved challenging the activities of the still fragile and young EC
institutions'™.

There have been contemporary pressures confronting the Court to relax the test for accountability
under Article 288(2), which would increase applicants’ chances of success in non-contractual liability
claims'™. For example Ward contends that given:

“the prominence of ‘protection of the individual’ as a value in the enforcement of Community law,
and the role of the imperative of ‘effective judicial protection’ in improving Member State remedies
and procedural rules, it may become increasingly difficult for the Community judicature to refrain
from internalising similar principles when the legality of Community measures is questioned by private

sector actors'?.”

Also Waelbrook made similar statements some years ago and speculated then that the Court’s new
case law will lead in practice to an opening of the extremely strict conditions of Community liabil-
ity!™. It appears that a step to this direction was recently taken as the Court made a new attempt to
unify the criteria of Member State and Community liability and sought inspiration from the rules
governing the former to determine the circumstances under which the Community may incur liabil-
ity'”. The case law will show how big a step we are dealing with in practice. At least the applicants
have now good grounds to refer to the less strict rules governing the State liability for the support of

their cases'™.

4.4. Principle of Parallelism

The principle of parallelism was introduced in the Brasserie du P~ cheur case. It requires that the con-
ditions under which a State may incur liability should not, in the absence of particular justification,
differ from those governing the liability of the Community institutions in like circumstances. The
doctrine is based on the basic idea that the protection of the rights which individuals derive from
Community law cannot vary depending on whether a national authority or a Community authority
is responsible for the damage "".

The judgement of the ECJ in Bergaderm case increased the relevance of the parallelism argument in
determining the conditions of the Community liability. At the same time the judgement unified the
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conditions of Community and Member State liability, it also brought a new element to the case law:
the reversal of influence. As the Court had earlier as a rule sought inspiration from the rules govern-
ing Community liability to determine the conditions for Member State liability, now the influence
was reverse!’®, In Bergaderm the Court referred to Brasserie du P~ cheur as an authority on the interpre-
tation of Article 288 (2) EC™ and reiterated there the principle of parallelism. Therefore, it is justi-
fiable to draw analogies form the rules governing the Member State liability to determine whether or
not the Community can be held liable under certain circumstances.

It should be noted, though, that there are important disparities between Community and State
liability. This relates to the different constraints under which the Community and the national legis-
lature operate within the bounds of the EC legal order. As the Community acts as the primary
legislature, the national legislature is bound by the principle of primacy®®. Therefore, some gaps may
still remain in the analogy.

4.5. The Condition of Unlawfulness

4.5.1. A Breach of a Rule of Law

Under the Schoppenstedt formula, the applicant has been required to demonstrate a breach of a supe-
rior rule of law for the protection of the individual in order to establish the liability of the EC'™!. The
expression was replaced in Bergaderm with the condition that the defendant institution must have
infringed “a rule of law intended to confer rights on individuals” %2,

Bergaderm deleted the reference to a breach of a “superior” rule of law. What is the significance of this
aspect of the judgement? It sees that the Court has not in general placed much importance on the
requirement that the rule of law must be superior in its case law. Thus, the omission of the term does
not make a real difference'®. According to the case law, following types of norms can in principle
qualify as superior rules of law: Treaty provisions or other primary Community law, general prin-
ciples of law and Community acts which in formal ranking stand higher than the Community act
which caused damage!s*.

The general principles of Community law that the EC] has accepted to operate as superior rules law
include the principle of protection of legitimate expectations'®, the principle of proportionality'®,
the principle of equal treatment'™, the principle of proper administration'®, the principle of care'®,
and the prohibition of misuse of powers'®. The ECJ has also held that fundamental rights form an
integral part of the general principles of law protected by the Court. Consequently, such rights as the
right to property and the freedom to pursue an economic activity have also been recognised as supe-

rior rules of law for the purposes of a liability action against the Community™'.

Here the important question is whether an international agreement binding on the Community can
act as such a rule of law that its violation could give rise to the liability of the EC. Since the interna-
tional agreements form an integral part of the EC legal order and are hierarchically superior to
secondary Community law, the provisions of such agreements are in general able to trigger the liabil-
ity of the EC. However, the problem in respect to the WTO law is that it often has been considered
that an international agreement should have direct effect in order to be invoked in an action for
damages against the Community. The issue is, however, not entirely clear and will be discussed in
more detail below in the part discussing the invocation of WTO law in liability actions.

4.5.2. The Rule of Law Confers Rights on Individuals

The Court has accepted as a general rule common to the Member States the principle that the
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violation of a legal provision may only entail liability for its author if the provision in question is
designed to protect the interests of the category to which the individual concerned belongs™?. De-
spite the different phraseology used in Bergaderm, the requirement that the rule must intend to pro-
tect the individual remains conceptually the same™.

In practice, the Court has applied the requirement rather liberally and, at least as regards internal
Community law, the condition that the rule of law must be for the protection of the individual is not
very difficult to satisfy”*. In a concrete case it may, however, prove to be problematic. When the
applicant wants to bring a compensation action against the Community for a breach of WTO rules,
it is likely that this requirement is the most difficult condition to meet.

4.5.3. Sufficiently Serious Breach

If an infringement of rights protected under the terms of a (superior) rule of law has been found, the
degree of seriousness of the breach will be assessed next. In the areas of legislation where the Com-
195 it may incur liability only if the measure adopted
cannot be appropriately justified. In such areas of legislation the responsibility to compensate may
arise only if “the institution concerned has manifestly and gravely disregarded the limits on the
exercise of its powers” . In its case law the Court has traditionally referred to two elements in
determining whether such disregard has occurred: the degree of harm suffered by individuals as a
result of the measure, and the extent to which the law has been violated'”.

munity legislature enjoys wide discretionary powers

In the light of the Bergaderm judgement, the interpretation of the ECJ of the term ‘serious breach’ in
the context of Member State liability has now been confirmed to be of importance in the Article 288
(2) EC case law'®. The seriousness of the breach committed by Community institutions will now be
dependent upon factors mentioned in Brasserie du P~ cheur, which include “the clarity and precision
of the rule breached, the measure of discretion left by that rule to the national or Community au-
thorities, whether the infringement and the damage caused was intentional or involuntary, whether
any error of law was excusable or inexcusable”,

4.6. The Conditions of Damage and Causal Link

The second essential element for a successful action for damages under Art. 288(2) EC is the estab-
lishment of damage’®. In general, the damage is required to be certain, specific, proved and quanti-
fiable for the Community to incur liability?®'. However, the fact that the amount of damage cannot be
precisely quantified in the application will not render the claim inadmissible?”?. The Court will most
commonly award damages for economic loss but also other types of damages can be awarded?®. In
quantifying the damage, the extent to which the damage has been incorporated in the selling prices
of the complainant undertaking will be taken into account in accordance with the principle of unjust
enrichment?®, The EC] has held that there is a general duty to mitigate and the damages will be
reduced if the applicant fails to do so?®.

Finally, there is the requirement of a causal link?* between the breach of an obligation resting on the
State and the damage sustained by the injured parties’”. Causation is explicitly required by Article
288(2) EC. The causal nexus between the wrongful act or omission and the damage sustained should
be direct immediate and exclusive. It is assessed from a hypothetical perspective according to which
there is no causality involved where the same result would have occurred in the same way even in the
absence of the wrongful Community act or omission in question.?®
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5. ARTICLE 288(2) EC CASE LAW INVOLVING NON-IMPLEMENTATION
OF DSB DECISIONS

5.1. Background - Bananas and Hormones Disputes

Private parties have recently brought several actions for damages to the Community Courts in con-
nection to the bananas®® and hormones?© disputes at the level of WTO. The applicants have initiated
the proceedings in order to get compensated for the loss they have suffered due to the non-compli-
ance by the EC with the international obligations to change its legislation imposed by the WTO

panel and Appellate reports in the transatlantic disputes?'.

The companies that have initiated proceedings can be divided into two different groups. The first
group consists of the banana operators who have not been allowed to benefit from the volume of
licences and tariff quota to which they are entitled to on the basis of the panel and Appellate Body
reports’? and of the importers affected by the prohibition on the importation of beef from cattle
treated by hormones condemned by the decision of the DSB?". The second group is the European
companies affected by the retaliatory measures taken by the United States following the Community’s

failure to implement the rulings and recommendations of the DSB?**,

As regards the Hormones case, the EC stated after the DSB gave its recommendation that it intended
to comply with its WTO obligations, and was granted a reasonable period to do so. That did not take
place. However, more than four years after the reasonable period lapsed, a directive has finally been
adopted in order to comply with the Appellate Body report?>. Its compatibility with the WTO obli-
gations may, however, very well be challenged in the future. As regards the bananas dispute, a resolu-
tion is finally at sight?®®, It is not likely, though, that this will represent an end to actions for compen-
sation brought by private companies for financial loss caused by the outgoing regime.

5.2. Main Issue

The DSB decisions in the Bananas and Hormones cases have imposed obligations to the Community
to take action to amend its legislation to comply with the adopted dispute settlement reports. It is
questionable whether the fact that the WTO dispute settlement organs have confirmed the unlawful-
ness of the Community measures, repeatedly concerning the banana regime, suffices to trigger the
liability of the EC?". The applicants are required to show that the Schéppenstedt conditions are ful-
filled?®, They thus need to show that a sufficiently serious breach of a rule of law intended to confer
rights on individuals has occurred.

The applicants have basically relied on two categories of rules as “rules of law intended to confer
rights on individuals” that have been breached. The first set of rules is WTO law, consisting of the
Agreements and of the dispute settlement findings. There are, arguably, two separate requirements
that these rules have to fulfil for purposes of an action for damages. First, it is clear that rule in
question has to meet the condition for liability that it is intended to confer rights on individuals.
Second, the rules should be susceptible to be relied on by private parties. There is, however, some
disagreement as to the issue whether or not the invoked rule needs to have direct effect for the
purposes of a compensation action.

Apparently frustrated by the reluctance of the Court to let individuals to rely on WTO law, many of
the applicants have relied also on other grounds to establish unlawfulness. Various principles of
Community law have been clearly identified as superior rules of law in cases involving non-imple-
mentation by the EC of DSB decisions. The pleas in question remain outside the scope of this thesis.

[§]
o2l
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However, Davies for instance considers it unlikely that the applicants could ‘circumvent’ the lack of

direct effect of WTO law by relying on these grounds?”.

Among others, the following principles have been invoked: the protection of legitimate expecta-
tions??’, the principle of proportionality’*!, the principle of equal treatment???, the right to prop-
erty??’, the right of freedom to pursue a trade or business?**, the principle of pacta sunt servanda and
the principle of sound administration?””. The defendant institutions have not been found to have
breached any of the invoked principles in the concerned cases in such a manner that a compensation
action would have succeeded.

5.3. Atlanta

A finding made within the WTO dispute settlement system declaring a provision of Community law
incompatible with the WTO law was invoked first time in an action for damages in the Atlanta®*
case. Before the CFI the applicant claimed compensation for the damage caused by Council Regula-
tion 404/93?%7 which prompted it to cancel shipping contracts for the transport of bananas, the cost
of which it remained liable for. Atlanta claimed that the import restrictions of the regulation were
contrary to GATT. The CFI rejected the argument by simply referring to Germany v. Council’*® where

9

the ECJ had discarded a similar argument put forward by the plaintiff and dismissed the action?®.

On appeal?, Atlanta submitted several pleas, the first one of which was based on the Appellate Body
report establishing the incompatibility of the Community’s common organisation of the market in
bananas with WTO law”’!. The Court found the plea inadmissible, since it was only raised the first
time at the stage of reply even though nothing prevented the applicant from submitting it at the time
of its application to the ECJ. The Court came to this conclusion despite the fact that the decision of
the DSB was not in fact published until six months after the lodging of the appeal. According to the
reasoning of the Court, the appellant could have maintained its plea of a breach of the provisions of
GATT, raised before the CFI, and adduced in particular the WTO dispute settlement in support of
its argument that the provisions of GATT were of direct effect?*.

Atlanta left thus open the question whether an adopted panel or Appellate Body report could con-
tain rules of law protecting the individuals on which private applicants could rely on in an action for
damages. Advocate General Alber interpreted in Biret the judgement to support the view that a
liability action based on the Community’s non-compliance with a DSB decision could succeed. He
reasoned that the finding of the ECJ that the appellant could have maintained its plea and adduced
in particular the dispute settlement mechanism set up within the WTO in 1995 in support of its
argument that the provisions of GATT were of direct effect expressly indicates the possibility that the
new WTO dispute settlement mechanism could alter the effects of WTO law in EC legal order®*.

5.4. Cordis, Bocchi and T. Port

The cases Cordis?**, Bocchi**® and T. Port?*® were all actions for damages brought to the CFI by appli-
cants in connection to the bananas dispute in order to get compensated for the loss they had suffered
as a result of the application of Commission Regulation 2362/98%7. The Commission adopted the
Regulation in order to implement the Council Regulation 404/93%%, which had been amended by
Council Regulation 1637/98% in order to comply with the decision of the DSB which declared
certain aspects of the banana import regime of the Community incompatible with the WTO rules*®.
The key issue in all three cases was the effect of the Community’s WTQO infringement on actions for
damages®*!. To establish the unlawfulness of the Commission’s conduct, all the applicants claimed
that the detailed rules for the calculation of the reference quantity for the grant of import licences
contained in the Commission Regulation infringed the GATT, the GATS and the Agreement on
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Import Licensing Procedures.

The applicants apparently wished to distance themselves from the argument that WTO law contains
rules of law intended to confer rights on individuals, since they did not put such argument directly to
the Court?. Instead, they sought in the first place to rely on rules of law internal to the Community
legal order and argued that the Community institutions were guilty of misuse of powers. Since the
Community arrangements for banana imports had been declared incompatible with the WTO rules
by a decision of the DSB having the force of res judicata and the Community had undertaken to
rectify the infringements concerned, the institutions were, in the applicant’s view, precluded from
adopting further provisions in breach of those rules*®.

Despite of the attempts made by the applicants not to base their case on the effect of WTO law, the
CFI made it quite clear that it is not willing to review the Community measures in the light of WTO
law in an action for damages any more than in other types of actions. It began by repeating the
general conditions for liability and referring to Bergaderm and noted, that the right to reparation
requires that the law infringed is intended to confer rights on individuals. Next, the CFI reiterated
the core aspects of Portugal and stated that the validity of Community law cannot be challenged in the
light of WTO law. It concluded that “the WTO rules are not in principle intended to confer rights
on individuals”, and therefore “the Community cannot incur non-contractual liability as a result of
infringement of them”*. With regard to the argument that the Commission had misused its powers,

the applicants referred to the Nakajima exception at the oral hearing for the support of their case?”.

The CFI rejected also these arguments?*.

5.5. Biret

5.5.1. Judgements of the CFI

The origins of the Biret cases® are in the Hormones case between the EC and the United States. The
US brought the case to the WTO dispute settlement claiming that the EC’s ban on the importation
of beef from cattle treated with hormones for growth promotion purposes violated the SPS Agree-
ment?*®. The Appellate Body confirmed that the Community measures violated the SPS Agreement.
[t came to that conclusion essentially on the ground that there had not been a sufficiently specific
scientific analysis of the cancer risks associated with the use of certain hormones as growth hor-
mones**’. The DSB adopted the report of the Appellate Body and requested the Community to bring
the measures found to be inconsistent with the SPS Agreement into conformity with its obligations
under that agreement*™,

The applicants brought actions under Article 288(2) EC before the CFI against the Community for
compensation for the damage they had suffered as a result of the import ban of beef treated with
certain hormones. They maintained that the Council action was unlawful on the ground that it was
in breach of the SPS Agreement”' and submitted that the DSB had confirmed that the directives in
question conflicted with WTO law.

The applicants argued that their case differs from Portugal in two respects. First, here the Community
rules were the subject of express criticism on the part of the DSB. Second, the Community’s breach
of its obligations was not temporary and negotiable. Rather, it was permanent, as the Community
had expressed its intention to maintain the embargo despite the current state of scientific research.
Thus, the argument that the dispute settlement mechanism is flexible was, according to the appli-
cant, immaterial in the case??. Furthermore, the applicants argued that the judgement in Portugal
flouts the wording of Article 300(7) EC and conflicts with the established case-law to the effect that
international agreements form an integral part of the Community legal order?>’.

o
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The CFI was not persuaded by the arguments put to it by the applicants and dismissed the actions. It
stated that it is firmly established case-law that in the view of their nature and structure the WTO

Agreements:

1. do not in principle form part of the rules by which the ECJ and the CFI review the legality of
acts adopted by Community institutions under Article 230 EC;

2. cannot be relied on by individuals before the courts;

3. any infringement of them will not give rise to non-contractual liability on the part of the Community>>.

The CFI also stressed that “the purpose of the WTO agreements is to govern relations between States
or regional organisations for economic integration and not to protect individuals.” It reiterated the
argumentation familiar from Portugal that the judicial review of Community law in light of such
agreements would deprive the legislative and executive bodies of the Community of the discretion
enjoyed by similar bodies of the Community’s trading partners?>. Also the applicability of the Nakajima
exception was considered - and rejected?.

The CFI rejected the possibility that a DSB decision might in any way alter the effect of WTO law in
EC legal order. It concluded that there is an inescapable and direct link between the DSB decision
and the plea alleging infringement of the SPS Agreement. The decision could therefore be taken into
consideration only if the Court had found that Agreement to have direct effect in the context of a
plea alleging the invalidity of the directives in question. For the support of this conclusion the CFI
referred to the findings made by ECJ in the Atlanta case®’.

5.5.2. Appeals to the EC]

Biret introduced an appeal against the judgement of the CFIL. It claimed, primarily, that the CFI had
misconstrued Article 300(7) EC and negated its effectiveness. The judgement did not, according to
the appellant, “address the argument that the Community, in acceding to the dispute settlement
system set up by the WTO agreements, undertook to observe the procedure and the authority of
DSB decisions.” In the alternative, Biret requested the EC] to develop its case-law and to acknowl-
edge that all or part of WTO agreements have direct effect and mentioned various reasons which
militate in favour of recognition of the Court’s power to review whether Community law complies

with the WTO law?*®.

Advocate General Alber delivered identical, and quite revolutionary, Opinions in the cases*®. He
sided with the applicants and proposed that the Community may be held liable for the non-imple-
mentation of WTO dispute settlement decisions after the prescribed reasonable period to comply
has lapsed. Under such circumstances, private parties should, according to Alber, be allowed to rely
on WTO law in Community Courts to trigger the liability of the Community. The ECJ did not agree
with the Advocate General who suggested that the case should be referred back to the CFI. Instead,
it rejected the appeal. It is important to note, however, that the dismissal of the case did not indicate
a clear rejection of the arguments presented by Alber either. Rather, the ECJ avoided expressly reject-
ing or accepting, as Zonnekeyn named it, the “Copernican innovation” of Alber.

The ECJ found on appeal that the reasoning of the CFI was insufficient to deal with the plea put
forward by the applicant concerning the infringement of the SPS Agreement. According to the EC]J,
the CFI missed the central question to the arguments put forward by the applicant. The issue it
should have addressed was whether the legal effects of the DSB decision provided grounds for a
review of Community legislation in light of WTO rules in an action for damages, and thus called
into question the Court’s finding that the WTO rules did not have direct effect?®.
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In addition to the disregard of the duty to state reasons, the ECJ found that the CFI made an error of
law as regards the scope of the Atlanta judgement. It stated that the case is irrelevant since the plea in
question was rejected as inadmissible and did not examine the substance of the plea’*!. Consequently,
Atlanta did not provide for any support for the finding of the CFI that a DSB decision cannot be
taken into consideration if the Court has not found the SPS Agreement to have direct effect.

Next, the EC] turned to the question whether there were other grounds on which the rejection of the
plea could be founded. It ended up dismissing the plea on the ground that no damage to the appel-
lant had occurred after the reasonable period granted for the EC for compliance with the DSB
decision had expired. The reasoning was that the Courts may not carry out a review of the legality of
the Community measures before the period before the date the reasonable time to comply expires.
Such review would render ineffective the grant of a reasonable period for compliance. As regards the
time after the reasonable period expired, the ECJ] found that, since the applicant could have not
suffered any damage (because it was in judicial liquidation), the Community cannot have incurred

liability?2.

What is remarkable is that the EC]J left open the possibility that Community could incur liability
damages for failure to implement a WTO ruling in a case where conditions are right. In Biret the
issue of liability was not further dealt with only due to the circumstances in the case. The EC],
notably, did not reject the cases on the basis of the lack of ‘direct effect’ of WTO agreements. It
rather seemed to reproach the CFI for relying too much on this aspect of the case law and to reject the
view of that the lack of ‘direct effect’ of WTO Agreements automatically means that a DSB ruling
cannot be relied on in liability actions.

The approach of the ECJ to the effect of WTO law appears to be more relaxed than that of the CFIL.
First, it did not confirm what the CFI considered to be established case-law that an infringement of
WTO Agreements will not give rise to non-contractual liability of the Community. Instead, it re-
ferred to paragraph 61 of the judgement of the CFI and agreed only with the usual observation that
the WTO agreements are not in principle among the rules in light of which the Court is to review the
legality of the acts of its institutions*®,

In the meantime, the CFI had reiterated its finding that it is settled case law that any infringement of
WTO Agreements will not give rise to non-contractual liability on the part of the Community in the
Dole Fresh Fruit case?®. The case was an action for compensation for damage suffered by the introduc-
tion of the banana export licence scheme by Council Decision 94/800. The applicant attempted to
rely on WTO law but the plea was held inadmissible as a new plea. Nevertheless, the CFI pointed out
that the argument was “completely irrelevant” on the above mentioned ground.

Second, the ECJ] did not maintain a similar argument as the CFI submitted stating that the DSB
decision could only have taken into consideration if the Court had found the SPS Agreement to have
direct effect. Instead, it avoided the issue of unlawfulness and turned directly to the second condition
of Community liability, the existence of damage. Whether such approach reflects mere circumspec-
tion on the part of the Court in a politically sensitive matter or a genuine willingness to give effect to
WTO dispute settlement outcomes in the Community legal order remains to be seen in future cases.
In any event, it is clear that the liability of the Community may, in any event, only extend to the time
after the reasonable period for the compliance with the DSB decision has expired and to the damage
occurred after such period has lapsed.

29
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[t should be noted that the ECJ, indeed, did not really discuss the issue of unlawfulness in Biret. Even
though the judgements leave the impression that the Court might be inclined to recognise invocability
of WTO law in limited circumstances, there are other hurdles left on the way of bringing a successful
liability action for non-implementation of WTO dispute settlement results. The EC]J did not deal at
all with the condition that the rule of law invoked in an action for damages under Article 288(2) EC
should be one intended to confer rights on individuals. Neither did it assess whether the breach was
sufficiently serious to trigger the liability of the Community institutions.

As a conclusion of the discussed cases, it can be said that neither the CFI nor the EC] had been
required to adjudicate on the question of whether or not WTO law contains rules of law which can
form the foundation for an action for damages before Biret?®>. In Biret such an argument was directly
put to the Court but the judgement of the ECJ] nevertheless left the issue somewhat unclear.

5.6. ‘Innocent Exporters’ Cases

The implications of Biret will possibly be seen in the ‘innocent exporters’ cases that are at the mo-
ment pending in the Court of First Instance’®. It will be interesting to see how the CFI reacts to the
new developments and interprets the cases’®. The applicants in the cases are European traders who
seek compensation from the EC institutions because of their perceived losses resulting from the US
measures to suspend concessions in the transatlantic bananas dispute. Their main argument is that
the Community should be held responsible for the fact that the US has resorted to retaliatory mea-
sures as a response to the EC’s failure to implement the DSB rulings and recommendations?®®. They
maintain that the measures imposed by the US and the damage they have caused are the direct

consequence of the EC maintaining in force a system of rules the WTO has already ruled unlaw-
ful?®,

The companies that have suffered losses in the face of the US measures are mainly comparatively
small firms and their lines of business do not relate to importing bananas in any manner?®. In a
sense, these exporters have suffered on behalf of the entire Community?!. Therefore, there is a clear
political need for regulation or other kind of solution providing for the possibility for the companies
to obtain compensation. In fact, there was a proposal in the European Parliament to establish a
compensation fund for these companies?. It has, however, been seen as questionable whether such
compensation would not amount to an unlawful subsidy under WTO law?”. At present, an action
for damages against the Community institutions appears to be the only possibility for the companies
to obtain compensation.

The commentators that have discussed the chances of success of these actions have identified some
specific issues, which might cause problems to the applicants. Rosas found it altogether unlikely that
the claims will be successful?™. First, he recalled that the measures to suspend concessions are taken
by the US, and not the EC?”. Therefore, it might be difficult to establish the causal link between the
unlawful conduct and suffered damage. However, both Reinisch and Zonnekeyn rejected such a view
as the disruption of the causal nexus would only take place if the US measure would be unlawful as
such and would thus be the cause of the damage. As the DSB approved the retaliatory measures, they
are not unlawful and do not disrupt the causal link?®. In the present author’s view, it should not
prevent the condition of causality of being met that the harmful measures are taken by the US. The
Community institutions were aware that such measures could be taken and, in a way, the EC ac-
cepted the measures when it intentionally breached the obligations imposed by the WTO reports.

Second, Rosas argued that private traders do not have a subjective right to a certain level of tariff
concessions?’, The issue whether WTO law can confer rights on individuals will be discussed below.
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Suffice it to say that this probably is the strongest argument against the Community liability. Rosas
also found that the fact that suspension of concessions is a mechanism, which is built into the DSU
system itself and constitutes one of four modes of implementation which would prevent the success
of the actions?”. The present author interprets the argument to imply that ‘choosing’ to be targeted
by retaliatory measures is comparable to complying with the obligations and no liability can arise as
the Community has not acted unlawfully. Such reasoning is not convincing as suspension of conces-
sions cannot, in my view, be considered as a “mode of implementation”. It, rather, is a temporary
measure that can be used to put pressure on the other party to end its non-compliance with interntional
obligations.

6. INVOCATION OF WTO LAW IN ACTIONS UNDER ARTICLE 288(2) EC
6.1. Is Direct Effect Required?

6.1.1. Community Liability in the Context of International Agreements

The jurisprudence of the Community Courts on invocability of the WTO law in general was dis-
cussed above. As noted, it is settled case law that the WTO Agreements are not in principle among
the rules in light of which the Court is to review the legality of measures adopted by the Community
institutions’”. Does the requirement of direct effect apply in actions for damages? Does WTO law
contain provisions that qualify as (superior) rules of law for the purposes of an action for damages!

International agreements of the Community qualify as rules of law to be relied on in a liability action,
since they according to the case law form an integral part of the Community legal order and have
priority over secondary Community law?*°. There seems, however, to be no definitive answer to the
question whether Community liability for breaches of international agreements will arise only in

cases where an agreement can be shown to have direct effect?®!,

Neither the ECJ or the CFI has explicitly ruled that WTO Agreements should have direct effect in
order to be invoked in an action under Article 288(2) EC*2, In Stimming®®® the applicant claimed that
a regulation infringed the GATT 1947, the direct effect of which was categorically ruled out. The
court did not discuss the argument because the applicant did not specify which GATT rules he was
referring to?®*. AG Mayras did, however, address the issue. He presented serious doubts as to private
parties invoking GATT rules in liability actions and appeared to suggest that such action would
require the agreement to have direct effect?®,

Another Advocate General expressed a clearly opposite view. AG Lenz was of the opinion in the
Italian bananas case that the possibility that in exceptional cases an infringement of provisions of
GATT might give rise to a liability in damages for the Community. He specified that “in particular,
one might envisage a case where in such a situation the Community makes no use of the possibilities
provided for in GATT of freeing itself from its obligations, but agrees that the dispute should be
decided by a neutral tribunal, and then however refuses to comply with the decision”?*. As the
“neutral tribunal” referred to by Lenz hardly can be but a GATT panel, or a WTO panel or the
Appellate Body at present, what he most likely meant by his statement was that a private trader could
claim damages against the Community when it refuses to comply with a WTO panel**’.

The more recent cases dealing with WTO law already discussed above offer some guidance but do
not resolve the issue. In Cordis, Bocchi and T.Port the statements of the CFI that suggested that the EC
cannot incur liability as a result of infringement of WTO rules appeared to be based on the view that
WTO rules are not intended to confer rights on individuals rather than on their lack of direct ef-
fect’®, The reference to ‘the rights of individuals’ cannot be assimilated with direct effect’®”. The very
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notion of direct effect appears to indicate that provisions having such effect confer rights on individu-
als?® but, by contrast, it is possible that a provision confers rights on individuals despite of its lack of

direct effect®!.

Also some commentators have doubted whether private parties may invoke WTO law as a standard
of reviewing the conduct of the EC institutions in an action under Article 288(2) EC. Maresceau
suggested that direct effect of the invoked international provision would be a conditio sine qua non for
allowing compensation for violation of international agreements. He found that the lack of direct
effect of GATT to constitute an insurmountable obstacle for bringing a liability action founded on a
breach of the Agreement??. More recently, other commentators have been convinced by the judge-
ments of the ECJ and CFI in Portugal, and Cordis, Bocchi and T.Port and considered it established case
law that WTO rules can not constitute superior rules of law in a compensation action under Article

288 (2) EC*".

The Biret case is quite interesting in this context. The finding of the CFI, that the DSB decision in
question could be taken into consideration only if the Court had found the SPS Agreement to have
direct effect, clearly implies that also the CFI considered direct effect as a prerequisite for relying on
WTO law in a liability action. Also Advocate General Alber was of the view that the relevant WTO
rules the applicant wishes to submit should have direct effect in order for the compensation action to
succeed. The condition is in his view cumulative to the requirement that the rule invoked in in-
tended to confer rights on individuals®*. The EC], however, clearly rejected the straightforward posi-
tion of the CFI but the meaning of the judgement of the ECJ still remains somewhat ambiguous.

The findings of the ECJ in Biret could imply that under very specific circumstances WTO rules can
be relied on in actions under Art. 288(2) EC despite their general lack of direct effect. Similarly as
Zonnekeyn, the present author finds the position of Alber that certain rules “are suddenly blessed
with direct effect in the framework of a damages claim” rather unconvincing’”. In the authot’s view
the most reasonable solution could be to consider that, under the specific circumstances pointed out
by the EC]J, certain provisions become invocable despite their lack of direct effect, as is the case when
the Nakajima doctrine is applied. This exception would, however, apply only in liability actions.

6.1.2. Parallelism - Direct Effect a Condition for Member State Liability?

Some commentators have referred to the case law of the EC] with regard to the liability of the Mem-
ber States to support their views of the necessity of direct effect of the invoked provision in actions
for damages®®®. As the jurisprudence involving Community liability provides for no final answer to
the question whether or not direct effect is required, it is necessary to examine the rules governing
the Member State liability in this context. As the ECJ] apparently wants to harmonise the liability
doctrines, it would be clearly against the trend to consider direct effect as a condition of Community
liability if it is not required for a Member State to incur liability.

In the Francovich®? case, which introduced the possibility of holding Member States liable for a
breach of Community law the Court held that the directive invoked in the case was not required to
have direct effect in order to be invoked in an action for damages against a Member State?”®
Francovich the conclusion can be drawn that the condition for Member State liability that the mea-

. From

sure is intended to confer rights on individuals to exist in the context of international agreements
may be fulfilled whether direct effect exists or not?””. Consequently, the lack of direct effect of the
WTO Agreements would not as such prevent Member State liability from arising under some cir-
cumstances when its provisions have been breached®®. In principle, the present author sees no com-
pelling reason not to apply the same reasoning to the Community liability as well*°!.
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Some commentators see that allowing individuals to claim damages against Member States even
where the Community provisions they wish to rely on were not directly effective is the most impor-
tant element of Francovich’®”. Therefore not allowing private parties to rely on WTO rules because of
their lack of direct effect would miss the core of the rules of the jurisprudence®®
Court truly wishes to unify the conditions of Community and State liability.

, especially if the

[t should be noted, however, that as clear as Francovich appears to be, it is possible to interpret the
judgement also in another way. According to van Gerven the Court did not in fact base the applicant’s
right to reparation directly on the provisions of the directive which conferred specific rights, but used
these provisions to flesh out provisions of the Treaty and of the directive which, in themselves, were
sufficiently precise and unconditional in order to base the right to reparation thereon in principle.
He contends that provisions that lack direct effect may not give rise to liability, since, by definition,

individuals cannot rely upon such provisions in order to derive rights from them.***

6.2. Relevance of the Nakajima Doctrine

6.2.1. Applicability in Actions under Article 288(2) EC

When the applicability of the doctrine in the context of an action for damages under Article 288(2)
EC is considered, it should be noted that the exception can be applied under the same circumstances
as in other types of actions. When the liability of the Community is invoked on the basis of the
Nakajima doctrine, the direct effect of WTO law becomes a non-issue’®. If the conditions for the
application of the doctrine were met, the applicant would, however still be required to show that the
behaviour of the defendant institution is unlawful and that the other conditions for a successful
liability action are met. The Community would thus not incur liability even though its actions were
reviewed under the on the basis of the Nakajima doctrine if the rule of law relied on by the applicant
was not intended to confer rights on individuals.

6.2.2. Cases Relating to the Bananas Dispute

The Community banana import regime was challenged in a liability action in Cordis, Bocchi and
T.Port. In these cases the CFI rejected the applicants’ argument that the Community was guilty of
misuse of powers in adopting the Commission Regulation 2362/98. The applicants claimed that the
regulation contained infringements of WTO rules despite of the fact that the Community had given
an undertaking to the DSB to repeal the provisions of its regulations which conflicted with WTO
rules. Even though the applicants did not rely on the Nakajima exception in the clearest possible
way’%, the CFI considered the applicability of the doctrine to the case and concluded as follows:

“Neither the reports of the WTO Panel of 22 May 1997 nor the report of the WTO Standing Appel-
late Body of 9 September 1997 which was adopted by the Dispute Settlement Body on 25 September
1997 included any special obligations which the Commission intended to implement, within the
meaning of the case-law, in Regulation No 2362/98. The Regulation does not make express reference
either to any specific obligations arising out of the reports of WTO Bodies or to specific provisions of
the agreements contained in the annexes to the WTO Agreement”>".

The CFI rejected thus the relevance of the doctrine without analysis, even though it is hard to find
any other reason for amending the Community’s banana import regime but the Appellate Body
report’®. Therefore, it is not surprising that the finding has been harshly criticised by commenta-
tors’”’. As mentioned above, it is clear that the contested Commission Regulation was adopted to
establish a WTO-compatible regime in line with the panel and Appellate Body reports. It was adopted
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with the sole purpose to implement Council Regulation 1637/98, which explicitly refers to WTO
obligations and was adopted, even according to the CFI’'°, in order to comply with the DSB decision
of 25 September 1997.

The EC]J dealt with a similar situation quite differently in the Kloosterboer case’'!. The case concerned
a challenge by a preliminary reference against a Commission Regulation imposing additional duties
on frozen chicken fillets. The plaintiff argued that the duties infringed both the WTO Agreement on
Agriculture (AA) and the Council Regulation which had been amended with a view to implementing
the provisions on additional duties of the AA. The relevant provisions of the Council Regulation
were a direct copy of the AA provisions and the intent to implement emerged expressly from its
preamble. The Advocate General considered that this was a clear case for applying the Nakajima
exception. The EC] seemed to be evading the question since it conducted its analysis mostly with
reference only to the implementing Council Regulation and not the AA. Even though the EC] did
not explicitly say that it was applying the Nakajima exception, the case has been seen as “an ideal
example” of its application.’"

To the defence of the CFI in Cordis, Bocchi and T.Port it has been said that it looked at the Commis-
sion Regulation in isolation and was therefore entirely correct since the provision does not contain
any indication of an intention to implement WTO obligations®. It has been suggested that the
Court should come to a different conclusion when it will be required to consider the Commission
Regulation in light of the 1998 Council Regulation. It will be invited to do so in the Chiquita’* and
Cartondruck®® cases. It has been submitted that the Court should then consider whether the refer-
ence in the Council Regulation to WTO law is specific enough to indicate an intention to imple-
ment particular WTO obligations as the Regulations in question are so closely connected.

In Banatrading’® the applicant was suing the Council for damages on the grounds that the entire
banana regime since 1993 was in violation of WTO law. It argued at the hearing that, despite of the
lack of direct effect of WTO Agreements, it was none the less for the Court to review the legality of
the Community measure in question in the light of the WTO rules where the WTO has found that
there has been a breach of those rules, the Community has undertaken to implement the recommen-
dations and subsequent decisions of the Dispute Settlement Body and has not taken the measures
necessary to comply with the recommendations and decisions within the prescribed time-limit®".

The CFI rejected the argument as a new plea in law and did not discuss it any further’'®.

In the present author’s view there is no compelling reason why the Court could not apply the Nakajima
exception in the future actions challenging the Community banana regime. On the other hand, it is
possible for the Court to continue with the very narrow interpretation of the doctrine and rule that
the wording in the Council Regulation does not trigger the application of the doctrine. In the light of
the its very clear reluctance to review the Community banana regime in light of WTO it seems
unlikely that it would suddenly change its standpoint and limit the judicial deference it has shown to
the discretion of the institutions.

6.2.3. Cases Relating to the Hormones Dispute

The CFI found the Nakajima doctrine inapplicable also in Biret. It held that the circumstances of the
case did not correspond to either of the situations where the doctrine could be applied. Since the
contested directives were adopted several years before the entry into force of the SPS Agreement, it is
not logically possible for them either to give rise to a specific obligation entered into under that
agreement or to refer expressly to some of its provisions’®. The CFI thus did not consider the appli-
cability of the Nakajima doctrine in relation to the DSB decision. It is explained by the fact that the
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Community had not yet taken any final action to amend its legislation in connection to the hormones
dispute.

The findings of the CFI in connection to the applicability of the Nakajima doctrine were not subse-
quently questioned by the ECJ, unlike some of the other conclusions the CFI had drawn. The Advo-
cate General, however, assessed further whether the doctrine should be applied after all. In particu-
lar, Alber discussed whether the statement made by the Community that it intended to comply with
its WTO obligations but needed a reasonable time do so, can be considered as a Community mea-
sure taken with the intention to implement a particular obligation assumed in the context of the
WTO. Alber, however, came into the conclusion that the statement was given in respect to the WTO
and belongs to the area of international law. It cannot, as such, produce such legal effects as the

application of the Nakajima doctrine would require®*.

In September 2003 a directive was finally adopted to implement the 1998 DSB recommendation’?.
The new provision refers expressly to the WTO ruling, which indicates that private parties should
now be able to ask the Courts to review the legality of the directive in the light of the relevant WTO
provisions and case-law by applying the Nakajima doctrine®??. This clearly involves a situation where
the Community institutions have used their discretion and deliberately made WTO available to
individuals. The WTO ruling is referred to in the preamble to the directive in the following way:

“In the light of the results of a dispute settlement case brought before the World Trade Organisation
(WTO) by the United States of America and by Canada (the Hormones case) and recommendations
made in that respect by the WTO Dispute Settlement Body on 13 February 1998, the Commission
immediately initiated a complementary risk assessment, in accordance with the requirements of the
Agreement on the Application of Sanitary and Phytosanitary Measures (WTO-GATT) as interpreted
by the Appellate Body in the Hormones case, of the six hormonal substances (...) whose administra-
tion for animal growth promotion purposes is prohibited by Directive 96/22/EC”%.

If the Court were to improve the protection of the individuals in respect to the WTO-illegal behaviour
of the Community institutions, especially as regards non-implementation of the outcomes of dispute
settlement, the Nakajima doctrine perhaps is not the best solution, as can be seen from Biret. The
doctrine can not be applied in the absence of implementing measures. It is difficult to see why
individuals should be let to rely on DSB decisions when the Community has attempted to imple-
ment them but failed in it while, by contrast, if the decisions were completely ignored, individuals
could not enforce them in any manner.

6.3. Invocability of WTO Law in Case of Non-Implementation of DSB Decisions?

6.3.1. Biret - A New Exception Established?

[t is possible to interpret the judgement of the EC] Biret in the way that a new exception to the
general rule concerning the effect of WTO law in the EC legal order was established and WTO law
was made available to private parties under certain circumstances in actions under Art. 288 (2) EC3*.
The ECJ did not explicitly state so but at least it left open the possibility that a liability action for
failure to implement a WTO ruling could succeed if the damage arises subsequent to the period
within which the EU should have implemented the WTO ruling. It will not be seen until the advent
of future cases as to which direction the case law develops.

Advocate General Alber was firmly advocating for allowing ‘direct effect’ to WTO rules in Biret
under the circumstances of the case: there was an adverse DSB decision addressed to the Community
involved, the reasonable period for its implementation had lapsed and the EC had failed to withdraw
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or amend its WTO incompatible directives. A more thorough analysis of this new approach to the
invocability of WTO dispute settlement decisions will probably be helpful to shed some light on the
meaning of the Biret judgement of the EC]J, although it remains to be seen if similar reasoning will be
used by the Court. The potential adoption of a new exception will be analysed in the light of the most
important aspects behind the general reluctance of the Court to let private parties to rely on WTO
law.

6.3.2. Limits of Applicability

Both the ECJ and Advocate General were of the view that private parties should not, in any event, be
allowed to rely on WTO law before the reasonable period granted for the implementation of the
panel and Appellate Body reports has lapsed®”. Therefore, the possible liability of the Community
would extend only to damage suffered by the applicant after such a period has expired. The EC
would thus not incur liability, for example, for losses suffered from the beginning of the establish-
ment of a WTO:-illegal banana import regime, or the introduction of the import ban on hormone
treated meat, or even from adoption of the dispute settlement reports. The position of the companies
claiming compensation for the damage they have suffered on account of retaliatory measure taken by
the other parties to the disputes would not be affected by the limitation, since these measures are
generally resorted to after the period for compliance have lapsed.

6.3.3. Effect on the Margin of Manoeuvre of the Institutions

What appears to be common to all of the exceptional ways for private parties to make use of WTO
law is that the application of the exceptions does not interfere with the institutional balance the
Courts have been carefully guarding. The analysis of the applicability of the Nakajima doctrine showed
that this applies to it and the same appears to be the case concerning the effect of WTO law intro-
duced by the ECJ in the Biotechnologies case’’® and the principle of consistent interpretation. It is
therefore necessary to assess whether, and to what extent, the review of relevant Community action
or inaction after the period for implementation of a DSB decision has expired in a liability action
would undermine the institutional balance maintained by the Court.

Advocate General Alber discussed the issue quite broadly and started by giving a rather detailed
analysis of the WTO dispute settlement system. He essentially argued that there is no permanent
alternative to complying with rulings and recommendations of the DSB and underlined that compli-
ance cannot, in the end, be avoided by negotiations between the parties to the dispute’”. It should be
noted, however, that the EC] emphasised in Portugal that to require the judicial organs to refrain
from applying WTO inconsistent rules would have the consequence of depriving the legislative or
executive organs of the possibility of entering into negotiated arrangements even on a temporary ba-
sis?28,

Alber further stressed that, even though non-implementation may be a commercial policy option, it
is not under any circumstances a legally valid option, as under the WTO law there is no discretion
left to the legislative and executive organs that could be limited by recognising direct effect to WTO
law. The existence of such a commercial policy option on the whole is due to the lack of enforcement
measures under international law. The fact that suspension of concessions is the only measure under
international law to coerce the Community to comply with the DSB decision cannot, as the Advocate
General in my opinion quite rightly argued, be used as an argument by the Court to justify that they
are not respected. The Court had a choice to make between accepting the commercial policy option
through the exercise of judicial self-restraint®®’, or respecting the principle of legality by recognising
the binding effect of the DSB decisions and the right of individuals to rely on them in a compensa-
tion action. Alber urged the Court to make a decision in the favour of the latter.
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What the present author finds more noteworthy in the Opinions is the arguments Alber submitted
to distinguish between giving effect to DSB decisions in liability actions on one hand, and in actions
that could lead to annulment on the other. As an action for damages cannot as such compel the
institutions to adopt or withdraw any measures to change the legislation, the risk of the success of
such an action would lead to a lower degree of limitation of the discretion of the institutions than
would an action conceivably resulting in the annulment of a measure. Alber made it clear that the
type of effect of DSB decisions he advocates for is only to be applied in actions for damages and
would merely give the applicant the right to claim compensation from the Community. Consequently,
in Biret the action could have not resulted in the Court requiring the institutions to allow the import
of beef treated with hormones™®.

Implementing the WTO dispute settlement recommendations given in Bananas and Hormones cases
involves taking important socio-economic and political considerations into account. As regards the
prohibition of import of beef treated with hormones it is obvious that health and consumer protec-
tion were crucial for the introduction of the measures adopted by the institutions and remain central
in the (non-)implementation of the DSB recommendation®!. With regard to the issue of common
market organisation for bananas, some Member States of the EC believe that they have a moral
responsibility towards some of the ACP countries producing bananas and immediate compliance
with the DSB rulings could have put such interests into jeopardy’*?. We are, thus, dealing with situa-

tions where the discretion of the Community institutions plays an important role.

However, the interests of some private operators can be in a clear conflict with the more general
interests, as for example the position of the companies targeted by punitive duties well illustrates.
Accepting the type of effect of DSB decisions proposed by Alber could perhaps be desirable. At the
same time it could not compel the institutions to adopt or amend legislation which conflicts with the
highly important general interests concerned, it would still guarantee that the rights of private parties
are not entirely ignored when the Community is acting in a manifestly WTO-illegal manner. In the
present author’s view, this would lead to a better balance of interest than giving effect to DSB deci-
sions in annulment actions, or not according them any effect at all.

[t would still be wrong to say that the possibility to bring actions for damages invoking WTO law even
under these exceptional circumstances would not limit the discretion of the institutions in any man-
ner. Naturally the risk of liability arising as a consequence of their actions affects the decision-making
of the legislative organs. It increases the pressure on the institutions in respect to implementing
rulings and recommendations of the DSB. However, the significance of such limitation of discretion
should be weighed against the principle of legality. Accepting the proposed type of effect of DSB
decisions in liability action would mean giving much more respect to the latter than has been the case
so far.

6.3.4. Reciprocity Argument

The ECJ did not make any inquiries in Biret whether any of its major trading partners would also
allow a liability claim based on measures found to be in violation of WTO law by the DSB. As it did
not even mention such considerations, it might be prepared to waive the requirement of reciprocity
in this connection®’. The Advocate General submitted some observations on the issue. His attitude
towards the reciprocity argument in general is quite critical. He contended that the argument is a
pure policy argument only disguised as a legal argument by calling it the “principle of reciprocity”***.

First, Alber acknowledged that the US legislation has excluded the possibility of private claims against
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WTO:-illegal provisions. He went on and considered that the Council’s unilateral statement®*® could
not as such establish a similar position for WTO law in the Community legal order.

Alber came to a similar conclusion as AG Saggio in Portugal and considered that the statement the
Council made in the preamble of its Decision concluding the WTO agreement lacks legal relevance
in the Community legal order mainly on the ground that the Court is under Article 300 (7) EC
bound by the WTO Agreement and a provision of secondary Community law may not conflict with
Treaty provisions.

Alber also reminded of the rule laid down by the ECJ in Kupferberg that lack of reciprocity may not as
such prevent the direct effect of an international agreement binding on the Community**. He did
not elaborate much on what makes the argument less important to the proposed effect than it is with
regard to WTO law in general. He found it doubtful whether the Community’s position in negotia-
tions really could be weakened by allowing ‘direct effect’ to WTO law in a limited manner in actions
for damages. Such effect would, according to Alber, only occur if it were possible for the parties to the
dispute to agree that WTO:-illegal provisions could remain in force permanently.’”” Finally, Alber
emphasised that the principle of legality would be trumped if the Court would find such a policy
argument more important.

The type of effect proposed here is clearly far more limited than the one in issue in Portugal. The risk
of being systematically faced with liability for the harm caused by retaliatory measures could weaken
the Community’s position in negotiations and limit its ‘bargaining power’ to some extent. The argu-
ment is, however, less forceful than if the effect could lead to the annulment of the Community
measure. It should be noted that the Court does not apply the argument consistently as it did not
consider the lack of reciprocity an obstacle when it established the Nakajima exception and recon-
firmed its applicability in the framework of WTO law, even though the application of the exception
renders the legal effects of WTO Agreements within the Community legal system further reaching
than in the legal systems of the Community’s main trading partners**®. Therefore, in the present
author’s view the principle of reciprocity cannot as such prevent the Court from letting private par-
ties to rely on WTO law under the exceptional circumstances under consideration.

7. ESTABLISHING UNLAWFULNESS

7.1. General

If the EC] considers that WTO law could be relied on by private parties in a liability action, the
applicants would still have to show that the behaviour of the Community institutions was unlawful.
The liability cases in issue involve situations where the WTO dispute settlement organs have con-
firmed the unlawfulness of the conduct of the institutions. Whether this suffices to trigger the liabil-
ity of the Community will be assessed in the light of the Schéppenstedt conditions. The applicant
would, thus, have to show that the WTO rules relied on are intended to confer rights on individuals.
This condition will undoubtedly be very difficult to meet. If the applicant would succeed in this, he
would still have to prove that the breach was sufficiently serious.

In Biret unlawfulness was claimed to be constituted by the adoption of directives imposing a WTO
incompatible ban on importation of hormone treated beef** and the subsequent failure by the EC to
withdraw or amend these measures within the prescribed reasonable time’*. Correspondingly, the
Community has, allegedly, acted unlawfully when it has adopted the WTO-illegal banana import
regime and failed to amend it to comply with the DSB decisions given in connection to the bananas
dispute.
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7.2. Does WTO Law Contain Rules Intended to Confer Rights on Individuals?

The EC]J has said on numerous occasions, although not in actions under Article 288(2) EC, that
WTO provisions are not intended to confer rights on individuals, which they can rely on before the
courts’*, As noted, the CFI has recently made similar statements also in liability actions**?. The
requirement in question seems to be the most difficult precondition of liability to meet. In the light
of the statements of the ECJ and the CFI, it seems that accepting that some of the WTO provisions
could be intended to confer rights on individuals would mean, especially for the CFI, adopting a new
stance. The Opinions of Advocate General Alber in Biret urged the Court to change its view and
brought up several arguments in support of the view that the SPS Agreement, indeed, is intended to
confer rights on individuals.*” The ECJ did not discuss the issue but, instead, rejected the plea on
the basis that no damage had been suffered.

The CFI stressed in Biret that “the purpose of the WTO agreements is to govern relations between
States or regional organisations for economic integration and not to protect individuals”**. It is true
that the WTO is an inter-governmental organisation in which private business operators do not have
any direct role’®. They have, however, been claimed to be the main beneficiaries of the multilateral
trading system>*. For example Petersmann considers that “the formulation of international trade
rules in terms of rights and obligations of states is no convincing reason for preventing individuals
from invoking precise and unconditional international guarantees of freedom and non-discrimina-

tion”, such as the GATT rules underlying the customs union rules of the EC Treaty*¥.

Indeed, one of the most important reasons for the establishment of a ‘rule-oriented’ international
economic system by the WTO Agreements was the security and predictability it guarantees for pri-
vate business operators, which enable them to plan better for longer-term investment and operate in
the commerce between nations with vastly differing governmental and cultural structures®®, In Sec-
tion 301 case the WTO panel recognised that:

“Proving security and predictability to the multilateral trading system is another central object and
purpose of the system (...) The security and predictability on question are of ‘multilateral trading
system’. The multilateral trading system is, per force, composed not only of States but also, indeed
mostly, of individual economic operators. The lack of security and predictability affects mostly these
individual operators. Trade is conducted most often and increasingly by private operators. It is through
improved conditions for these private operators that Members benefit from WTO disciplines.” *

[t is clear, at least in the light of the panel report in the Section 301 case, that at the level of WTO the
rules appear to be envisaged to be for the protection of the individuals. The approach is very different
of than the view of the ECJ] and the CFI as the following passage of the Section 301 case well illus-
trates:

“it would be entirely wrong to consider that the position of individuals is of no relevance to the
GATT/WTO legal matrix. Many of the benefits to Members which are meant to flow as a result of
the acceptance of various disciplines under the GATT/WTO depend on the activity of individual
economic operators in the national and global market places. The purpose of many of these disci-
plines, indeed one of the primary objects of the GATT/WTO as a whole, is to produce certain
market conditions which would allow this individual to flourish™**°.

It should be noted that the EC] has held in the Kampffmeyer™! case that if a rule has the function of
protecting or developing the general interest, this will not necessarily prevent it from having a dual
purpose in that it also has the function of protecting the interests of individuals. The fact that the
WTO Agreements have as their purpose the protection of a general interest - namely the liberalisation
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of trade - does not as such exclude that the provisions can protect the interests of individuals at the
same time.>

Neither has the applicant been required to prove that the rule of law alleged to have been breached is
intended to protect the specific interests of the individual concerned. Instead, it has been sufficient
to show that the rule is for the protection of the individuals generally®>®. The condition is, thus, easier
to satisfy than the requirement of direct and individual concern under Article 230(4) EC, which has

been applied very strictly by the Courts**.

Alber argued that the provisions of the SPS Agreement in specific aim to abolish discriminatory
measures, which restrict the private business operators’ right of freedom to pursue trade. He also
submitted that the WTO Agreements regulate primarily market access rules and within the EC legal
order similar rules, for instance Article 25 EC, are directly applicable. This part of the reasoning of
Advocate General is not necessarily watertight bearing in mind the established case law of the Court,
according to which the similarity between provisions of EC Treaty and of international agreements
does not indicate that the provisions should be interpreted in the same way. The reason for this is
that the purposes of other agreements vary from that of EC Treaty>. Clearly there are huge differ-
ences between the objectives of the EC Treaty and the WTO Agreements*®.

7.3.  Does the Non-implementation of DSB Rulings and Recommendations Involve a Suffi
ciently Serious Breach?

7.3.1. The Brasserie du Pecheur Criteria

The actions for damages brought due to non-implementation of DSB decisions in Bananas and Hor-
mones cases involve targeting Community action or inaction in legislative fields characterised by the
exercise of wide discretion®’. In such areas of legislation the applicant has been required to show that
the institution concerned has manifestly and gravely disregarded the limits on the exercise of its
powers in order to establish a sufficiently serious breach®*®. Even though the criteria have been noto-
riously difficult to fulfil, the discretion of the institutions is not unlimited as has been seen for

example in the Sofrimport®” and Mulder’® cases.

Earlier, the EC] seemed to demand that the conduct of the defendant institution lying behind the
illegality be shown to be verging on the arbitrary*®'. It has, however, subsequently held that fault in the
nature of arbitrariness is not required for liability*®?, Some commentators have suggested that arbi-
trariness would still have to be demonstrated in circumstances in which the discretion of the institu-
tion adopting the legislation is as wide that the institutions have almost unrestricted powers of ac-
tion’®,

After the Bergaderm judgement, that strengthened the significance of the principle of parallelism, it
might be thought that it is sufficient for the applicants to show that the breach is sufficiently serious
in the light of the criteria established by the EC] in Brasserie du Pecheur. Accordingly, the factors to be
taken into account are the clarity and preciseness of the rule, whether the infringement and damage
caused was intentional or involuntary, whether any error of law was excusable or inexcusable and the
measure of discretion left by that rule to the national or Community authorities*®*,

[t seems convincing to maintain that the WTO rules dealt with are adequately clear and precise
especially as they have been dealt with during the WTO dispute settlement procedure and their
content has been clarified by the WTO organs. Neither can an excusable error of law be involved
after the WTO-breach has been confirmed and a specific obligation to amend the legislation has
been set. Reinisch simply contends that the DSB decision excludes any discretion the violated WTO
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rule could otherwise leave to the Community authorities *®°.

As regards the intentional or involuntary nature of the breach and the damage caused, it would
appear somewhat peculiar to maintain that the institutions were not aware that their action was in
breach of WTO law, in particular as regards the failure to amend the condemned rules. Zonnekeyn
asserts that it was so obvious that the amendments to the banana import regime were contrary to
WTO law that one could argue that the EC consciously tried to avoid the implementation of the
WTO rulings®®. Naturally the same applies to the disregard of the DSB recommendation in the
Hormones case.

Both commentators who have discussed this problem, Reinisch and Zonnekeyn, agree that the breach
can be seen as sufficiently serious in the light of the Brasserie du P~ cheur conditions®”. It is not entirely
clear whether it is enough that these conditions are met for the Community to incur liability. There-
fore, a brief look at the other conditions the have been considered essential in the case law concern-
ing actions under Art. 288 (2) EC will be necessary.

7.3.2. Other Conditions

In assessing the seriousness of the breach made by Community institutions, the Court has taken into
account the consequences of the breach. In the Ireks-Arkady case the violation of the superior rule of
law was qualified as manifest and grave because it affected a limited and clearly defined group of
commercial operators and went beyond the bounds of the economic risks inherent in the activities in
the sector concerned’®. As regards the ‘innocent exporters’ cases, it is clear that the punitive import
duties applied to a particular group of products affect a limited and clearly defined group of compa-
nies’®”. Whether or not the companies will otherwise be affected by the upholding of WTO:-illegal
banana import regime or the ban on importation of hormones treated beef, depends on the circum-
stances of each case.

[t might be thought that the liability actions based on non-implementation of WTO dispute settle-
ment should be rejected if a large number of traders had been affected by the breach. It is clear that
that such a factor cannot any longer affect the assessment of gravity of the breach. In the HNL case
one of the grounds to reject the claim was that the contested measure affected a very large category of
traders. The case law was, however, relaxed in that regard in Mulder’®. There the ECJ considered that
the damage need only be confined to a ‘clearly defined group’, as opposed to a ‘limited group’. The
Court appeared to agree with the view that the fact that loss has been caused to a large number of
traders rather constitutes an indicator of the seriousness of the breach than a ground for rejecting the
claim, even though such conclusion might have serious financial implications."

As regards the condition that the consequences of the behaviour of the defendant institution were
serious, in the sense that they exceeded the bounds of the economic risks inherent in carrying on
business in the relevant sector of the market’?, the unification of the conditions of Community and
Member State liability makes it arguable, whether the condition should be taken into consideration
at present. A similar condition is not to be met under the rules governing the Member State liabil-
ity’?. Tridimas seems to consider that the condition remains a requirement for Community liability
also after Bergaderm’™. Craig and de B?rca, on the other hand, have taken the view that the applicant
should no longer, as a matter of principle, have to show that the loss suffered was serious, since it is
not a part of the Brasserie du P~ cheur test’™. If the Court is serious about unifying the conditions also
in practice, the condition should not be taken into consideration.

What may cause problems to the applicants is that a breach has not been considered sufficiently
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serious where the Community institution has exercised its discretion in the way it did because of an
overriding public interest which justified the harm caused to individual interests®®. The Court has
tried to justify the general difficulty of recovering compensation from the Community for loss caused
by its measures as follows:

“the legislative authority, even where the validity of its measures is subject to judicial review, cannot
always be hindered in making its decisions by the prospect of applications for damages whenever it
has occasion to adopt legislative measures in the public interest which may adversely affect the inter-
ests of individuals®”.”

What makes the situation slightly problematic is that there is no clear definition for “an overridin

ghtly p g
public interest” but it is dealt with subjectively on a case by case basis’®. Nonetheless, it is the supe-
rior rule of law which will set the limitation on the freedom of action by the Community institu-
tion®”.

8 Conclusion

The overview to the position of the individual in relation to the WTO law within the Community
legal order shows that the ECJ] has categorically ruled out the possibility that private parties could
challenge Community measures on the basis of WTO law provisions. Instead, the Court has sup-
ported a limited enforceability of WTO law. WTO law rules may become available to private parties
through the application of the Nakajima doctrine and the principle of consistent interpretation. The
ECJ has also more recently introduced new situations where private parties may be allowed to rely on
WTO law provisions. The statements made in the Biotechnologies and Dior/Tuk cases can be seen to
reflect the discomfort the ECJ appears to be experiencing with the general position that the WTO

Agreements are not considered justiciable and cannot be relied on by private applicants®®.

The lack of justiciability of WTO law relates to the conflict between the empowerment of individuals
and courts on one hand and the discretion of the political and executive institutions of the Commu-
nity on the other. The exceptions developed in the case law make WTO available to private parties
making sure at the same time that the margin of discretion of the Community institutions is not
seriously undermined. They can be seen as fair attempts by the Court to strike a balance between the
power of the Community institutions and the interests of the individuals. The solution appears to be
wiser in the current international setting than allowing direct effect to WTO law, thereby tying the
hands of the Community institutions at the international level. In principle, the present author
agrees with this. The analysis above showed, however, that the exceptions have several shortcomings
and their limited applicability can leave important gaps to the system.

One of such gaps exists in the case of WTO dispute settlement decisions. The analysis of how such
decisions have been dealt with in actions for annulment showed that so far they have not been given
any effect in the Community legal order despite of their, arguably, binding nature at the interna-
tional law level. The ‘direct effect’ of DSB decisions appears to be, in the present author’s opinion,
rightfully ruled out and the very narrow approach to the Nakajima doctrine has prevented the deci-
sions from becoming available to private parties through the application of that exception. Neither
can the principle of consistent interpretation benefit the applicants in any manner in this context.

What is the effect of the general rules on invocation of WTO law on liability actions? What makes
the question interesting is that it has been considered that a rule of law does not necessarily have to
be directly effective in order to be invoked in a liability action. The CFI has, however, adopted a
stance according to which it follows from the position of WTO law in Community legal order that it
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cannot benefit private parties in liability actions unless an exception applies. The EC] seemed to
reproach the CFI in Biret for taking such a shortcut.

The CFI examined the applicability of the Nakajima exception in liability cases involving non-imple-
mentation by the EC of DSB decisions. The inadequacies of the doctrine apply similarly to liability
actions and other types of actions. First, the exception is of no use if the EC has ignored the DSB
decision and not even attempted to implement it. There is no convincing reason for distinguishing
between the position of the applicant, on one hand, in a situation where the EC has attempted to
implement a DSB decision but failed in it and, on the other hand, in a situation where the EC has
not taken any action in order to amend its condemned legislation.

Second, the scope of application of the Nakajima exception is very narrow. This implies that the
institutions have a complete freedom to control the application of the exception by means of preambular
language. This of course fits neatly in the picture where the Court exercises judicial self-restraint and
is not willing to limit the discretion of the institutions. It was shown that allowing private parties to
rely on WTO law in liability actions would not limit the discretion of the institutions to a similar
extent as making WTO available to the applicants in actions, which could lead to annulment. This is
mainly because the applicant can merely claim compensation in a liability action and the Court
cannot compel the institutions to take any legislative measures. Since the Nakajima exception applies,
in principle, similarly in both types of actions, such considerations cannot, however, be taken into
account in its application. Taking into account these shortcomings of the exception, it can be con-
cluded that if the Court wished to enhance the legal effects of an adopted WTO dispute settlement
finding the Community does not comply with, the Nakajima exception probably does not provide for
the best means to it.

The Biret case gave some indications that the EC] might be willing to let private parties to rely on
WTO law provisions in liability actions under the circumstances that there is a DSB decision obligat-
ing the EC to amend its legislation but it has failed to do so within the prescribed reasonable period
of time. The Community could in any event incur liability only for damage suffered by the applicant
after the period for the implementation has lapsed. In order to determine whether such an ‘excep-
tion” could be established, it was necessary to assess whether or not the proposed type of effect of
WTO law would clash with the underlying principles of the case law of case law of the EC] regarding
the effect of WTO law in the Community legal order.

The fact that the Community’s main trading partners, at least the US, do not allow a similar effect to
WTO law in their legal order would speak against the exception. However, this is not a compelling
reason to reject such an effect as the principle of reciprocity has not been applied consistently as also
the Nakajima exception allows such effects to WTO law in EC legal order that do not exist in the legal
orders of its main trading partners.

The effect of the exception on the margin of manoeuvre of the Community institution is crucial. It
can be concluded that establishing the type of effect in question would limit the discretion of the
institutions to some extent but not as forcefully as if DSB decisions were allowed to relied on by
private parties in other types of actions. Deciding whether to accept the exception involves a careful
balancing of interests. The interests of individuals and the importance principle of legality should be
weighed against the commercial policy interests of the Community and the wide discretion of its
political institutions. In the present author’s view the balancing of interests should under the limited
circumstances in question lead to allowing private parties to rely on WTO law.
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Even though private parties were allowed to rely on WTO law in liability actions, they would still
have to show that the defendant institutions have acted unlawfully. This would require the applicant
to establish that the WTO provision relied on are intended to confer rights on individuals. It seems
that this is the biggest obstacle in bringing a successful action for damages on the basis of WTO law
as both the CFI and the ECJ have stated that the WTO Agreements are not intended to confer rights
on individuals.

As regards the chances of success of the liability actions brought due to non-implementation by the
EC of DSB decisions from the point of view of establishing the sufficient seriousness of the breach,
it can be concluded that in the light of the (arguable) relaxation of the relevant conditions, it does not
appear to be ruled out that the applicants might succeed in showing that the breach was sufficiently
serious. However, if the Court is not really serious about unifying the conditions of Community and
Member State liability also in practice, the possibility for the actions in question to succeed is ex-
tremely hard to reach even though the applicants were otherwise allowed to rely on WTO provisions.
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