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Abstract

The allocation of risk is an issue which preoccupies equally both the seller and the buyer in an
international sale contract, since it can affect the course and outcome of their transaction to a
great extent. The rules on passing of risk answer the question of whether the buyer is obliged to
pay the price for the goods even if they have been “accidentally” lost or damaged or whether the
seller is entitled to claim their price. Because of its harsh and sometimes unfair consequences, the
passing of risk forms a subject, which the parties specifically refer to in their contract in an attempt
to avoid confusion and possible litigation. Owing to its importance, it could not be left out from
the scope of one of the most successful attempts at unification of international sales law, which is
the 1980 United Nations Convention on Contracts for the International Sale of Goods (CISG).
Analogous rules are included in the International Chamber of Commerce’s standard trade terms,
INCOTERMS, which are widely used by commercial men and companies around the world. The
present study will commence, in the first chapter, with some remarks on the history and scope of
the Vienna Convention and some thoughts on trade terms and INCOTERMS. It will also
examine the notion of risk and the theories on its transfer, which have been formulated in
different legal systems. Next, the second chapter will focus on the rules on risk allocation under
the Vienna Convention and INCOTERMS 2000. The third chapter will concentrate on a
thorough comparison between the two voices and an analysis of some intrinsic issues related to
the transfer of risk, while making proposals for their most efficient settlement. Finally, the present
study will conclude with an overall evaluation of the rules pertaining to risk allocation and a wish
that soon satisfactory solutions will be found for the problems that trouble this area of law.
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2. Introduction

The concept of risk and which will be the party who bears it, is an issue of extreme importance,
which preoccupies both parties in a contract of sale. The reason of its importance is its peculiar
nature, which might lead to certain harsh and unfair effects and result in the buyer being obliged
to pay the price for the goods, even if they have been lost or damaged by a cause irrelevant to the
party’s act or omission. Therefore, because of its nature and especially because of its
consequences, normally the parties will make specific arrangements in their contract regulating the
passing of risk, or make express or implied agreements on the application of standard trade terms.
In the rarest case of no previous arrangement, then national laws or international conventions
regulating the matter will apply. The main preoccupations of the parties are the time of passing
of risk from the seller to the buyer and whether there would be any case where the consequences
of the transfer of risk could be smoothed out, for example whether the party could claim any
remedies for its loss despite the passing of risk."

Nearly every national legal system includes rules on the passing of risk- similar rules appeared and
formed a part of the Roman law of contract. Therefore, such an important chapter of sales law
could not be left out of the scope of one of the most successful attempts to harmonise the law
pertaining to international sale of goods, that is the United Nations Convention on Contracts for
the International Sale of Goods,” adopted in Vienna in 1980. Furthermore, rules on the passing
of risk have also been the subject of regulation in various international standard trade terms,
which do not form a legal system but are rather popular among traders and businessmen due to
their simplicity and lucidness. Perhaps the most popular are INCOTERMS (International
Commercial Terms), which include rules on the distribution of the parties’ duties, the division of
costs and the allocation of risk.

The present study will examine the issue of the passing of risk in international sale contracts for
the sale of movable goods, by making a comparative analysis of the rules pertaining to risk
allocation under the Vienna Convention and INCOTERMS 2000. The first chapter will make an
introductory reference to the history and scope of the Vienna Convention and will continue with
some remarks on Trade Terms and INCOTERMS, followed by a final section on the notion of
risk and the theories on its transfer. The second chapter will present the rules on the transfer of
risk under the United Nations Convention on Contracts for the International Sale of Goods,
highlight the policy followed by the Convention in core legal issues and the possible existing
inconsistencies in its provisions, along with a critical commentary on the correctness and
practicality of its rules. The second chapter will furthermore concentrate on the rules on passing
of risk as these are formulated under INCOTERMS 2000, considering their strong and salient
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points and clarifying the reasons of their popularity in international commercial transactions.
Subsequently, the third chapter will focus on the inter-relationship of the Convention and
INCOTERMS 2000, stressing their similarities and differences and examining whether and when
the one prevails over the other. Moreover, the same chapter will include a careful examination of
some problematic areas and propose solutions for some of the “difficult” issues that arise in
situations that involve the passing of risk in international sale contracts. Finally, the conclusion
will encompass a total evaluation of the Convention’s rules and those of INCOTERMS 2000,
regarding their practicality and effectiveness, and express a wish that there will soon be efforts for
the settlement of the intrinsic problems that trouble this area of law.

3-  Chapter I: The Vienna Convention in a nutshell- General remarks on Trade Terms and
INCOTERMS- Risk: A polymorph notion

3.1. The Vienna Convention in a nutshell

[t is true that during the last decades there have been various attempts mostly by international
organisations to harmonise and unify the law of international trade.’ It is the development and
evolution of international commerce that calls for the configuration and application of a generally
acceptable set of rules governing international trade.® Moreover, international sales have
developed significantly in the last century especially due to the amelioration of modes of transport
and communication systems and to the augmentation of needs and demands of the markets
worldwide. Therefore, it was expected that similar attempts would be made in order to harmonise
the law of international sales.” The United Nations Convention on Contracts for the
International Sale of Goods can be considered as a respectful attempt to that effect. The
Convention was adopted in a Diplomatic Conference in 1980 in Vienna, with the participation
of 62 states and 8 international organisations. The CISG, which has entered into force on 1
January 1988° has certainly been a worldwide success; it has been ratified up to now by 62
countries and there is no doubt that it will soon be almost unanimously accepted.

The Convention was based on two previous conventions that were formed at The Hague in 1964
and resulted in the adoption of the Uniform Laws on International Sales; the Uniform Law on
International Sale of Goods (ULIS) and the Uniform Law on the Formation of Contracts for the
International Sale of Goods (ULF).” The Uniform Laws nevertheless, had not been very
successful, since they were adopted by only 9 states, their biggest drawback being that they were
seen as the result of cooperation among West European countries, leaving out countries from
Latin America and the Third World, and therefore, were considered as failing to take into account
the needs of the developing countries.” Some years later, the United Nations Commission on
International Trade Law (UNCITRAL)’ launched on the ambitious attempt to elaborate a text for
the unification of international sales law, something that was already tried before by The Hague
Uniform Laws but without success. This time though, the Commission provided a wide group of
participant countries with every degree of development and from every part of the world."
UNCITRAL completed its task by adopting on 11 April 1980 the Convention on Contracts for
the International Sale of Goods. Even though the CISG has started from The Hague Uniform
Laws, it has evolved in various ways and has been considered as an independent text. And it is
true that ‘the new Convention, while retaining clear signs of its ancestry in ULIS and ULFIS, has
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eliminated many of the more controversial concepts of the earlier uniform laws. Overall, the
. . . 11
Convention has been an improvement on its ancestors’.

The Convention is a coherent text that encompasses 101 articles, which are not detailed but are
quite precise and comprehensible.'” The Convention provides that the contract of sale is not
subject to any special requirements concerning its form; according to articles 11 and 13 it can be
concluded either in writing (including telegram and telex) or orally (“by word of mouth”).
Additionally, according to articles 12 and 96, any state whose law requires contracts of sale to be
concluded in writing has the right to make a declaration under article 96 excluding the application
of article 11, where any party has its place of business in that state.

The Convention is organised into four parts. Part I deals with the scope of application and
general provisions, Part II contains the rules on the formation of the contract of sale, Part 111
regulates the basic issues that arise in a sales contract, like the obligations of the seller and the
buyer, their remedies, the passing of risk and rules that are common to the seller and buyer, and
finally Part IV contains the final provisions. Part I clarifies that the CISG applies only to
international sale of goods," authorizes that it governs only the formation of the contract and the
rights and obligations of the parties, * declares that the Convention constitutes ius dispositivum,
since the parties can derogate from its provisions, and contains rules for the interpretation of the
Convention and for the interpretation of the contracts that it governs.'® Part II'" on contract
formation ‘adopts the traditional pattern of contact formation (offer- acceptance)’'® and it does not
contain any specific or clear rules regarding the controversial issue of the “battle of the forms”."”
Part III" is the most important one, since it regulates the most significant issues pertaining to the
contract of sale. It contains rules on the parties’ obligations, which are followed by rules on their
remedies in case of the parties’ failure to fulfil their responsibilities under the contract and the
Convention. After these provisions the rules on the passing of risk’' and then the rules common
to both seller and buyer will follow. Finally Part IV* deals with issues regarding the Convention’s
entry into force and regarding any declarations or reservations that the states are allowed to make
along with their ratification or accession to the Convention.

3.2. General remarks on Trade Terms and INCOTERMS

As it was already mentioned, due to the intrinsic importance of the rules on risk, the parties in
almost every case will either have made an express agreement on the passing of risk that will
govern their contract, or they will have made it clear that they agree on the application of specific
trade terms commonly used in international commercial transactions. Such terms among others

are INCOTERMS,” of which the 2000 version is currently in use.

[t is interesting to note that the Vienna Convention does not contain any specific provisions on
trade terms and does not give any definitions of them.** The reason behind that could be, firstly
that the Vienna Convention is a rather minimalist text, which provides its rules not in a detailed
way, but in a compact manner; therefore, it could not contain definitions or special provisions
regarding trade terms, especially since there are so many of them.”” Secondly, a possible thought
of the delegates could be that trade terms used in every day commerce are constantly changing and
evolving in order to keep up with the developments and needs in the field of international sales.
Thus, if the Convention included any provisions on trade terms, they would soon be outdated,
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since a Convention could not be revised in order to cover every development in trade customs.*
Thirdly, it was thought that the International Chamber of Commerce and its Committees around
the world would more efficiently regulate an issue like that.”” Nevertheless, the Convention does
make a reference to trade terms in article 9, which gives to the usages and practices established
between the parties or to those widely known in international trade, precedence over the rules of
the Convention. Since the CISG forms ius dispositivum the parties can agree to derogate from its
rules;”® that is further supported by article 9, which in paragraph one provides that the usages
and/or practices that the parties have agreed on are binding. In paragraph two it continues that
unless the parties have agreed otherwise, they are bound by usages which are widely known and
used in international trade and which they knew or ought to have known. It seems therefore, that
the Convention recognises the acceptance and wide use of trade terms and acknowledges their
importance by considering them as superior to the Convention’s provisions. This choice seems
wise, since given the fact that some trade terms are used nearly exclusively in some particular types
of trade, the Convention’s insistence on the primacy of its provisions would have rendered them
inapplicable.”

[t is necessary to look at what trade terms are and how they are used. It can be said that the
international trade terms are designed to ‘define the obligations of the seller and the buyer as
regards the point of delivery, procurement of transport documents, contract of insurance, and
other documents necessary for the export and import of the cargo’.”’ The most popular trade
terms (fob and cif) have a long history.”’ Their purpose was to allocate the responsibilities between
the parties usually in carriage of goods contracts. But as it is inevitable in such situations where
the various practices and usages were spread around and established by “word of mouth?”,
differences and variations in interpretation were an “every day” phenomenon. Trade terms,
especially the most common ones cif and fob, were interpreted differently in different countries,
creating misunderstandings, which in turn led to conflicts and problems in the performance of the
contract and eventually in time and money consuming litigation.”” But the most serious problem
was that this situation was endangering the amelioration and normal development of international
commerce. It is obvious that the need for the harmonisation of trade terms commonly used in
international trade was urgent, since the creation of a common point of reference that would
enhance the common interpretation, would minimize the conflicts and disputes between the
parties and serve the unification of law in this field.”*

Considering these circumstances, the International Chamber of Commerce (ICC) a private
organisation, which is based in Paris, decided to work on the attempt towards the harmonisation
of international trade terms and in 1936 it published INCOTERMS, which stands for
“International Commercial Terms”; since then, the ICC’” has published various versions of
INCOTERMS in its attempt to meet the needs and follow the developments in the ever evolving
area of business.”

The starting point of work of the ICC is traceable long before 1936; it started working during the
1920s and since then, it has published several versions of INCOTERMS.” An important revision
was INCOTERMS 1990; the most interesting change, which they introduced, was the acceptance
of electronic documents and Electronic Data Interchange (EDI). The principle of functional
equivalence of paper and electronic documents was embraced by INCOTERMS, which welcomed
the continuous increase of computer use in international commercial transactions and thus, met
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the need for speed, ease and preciseness.”” Moreover, ‘[tlhe 1990 Incoterms [took] into
consideration the changed techniques, particularly with respect to the use of container shipment,
multi-modal transport and roll-on and roll-off traffic with vehicles and railway wagons’.” The
latest revision is INCOTERMS 2000,* which since 1 January 2000 has replaced the rules of
INCOTERMS 1990. It is submitted that the 2000 version is more consistent and clear than the

. . . . . . .4l
previous one and it contains some different rules in relation to the 1990 version.

The most important question that arises while studying INCOTERMS is the one regarding their
legal nature and whether they form legal rules or interpretative criteria. The issue of
INCOTERMS’ legal framework is one of extreme importance, which affects the nature and extent
of their application and use.” There are two different approaches answering the previous
question. According to the first view, they constitute an autonomous binding system of legal rules
and predominant usages, which should be applied even if the parties did not expressly refer to
them in their contract.” Therefore, if INCOTERMS are to be considered as usages widely known
and prevailing in international trade, then in conjunction with article 9(2) CISG, that would
mean that the courts would be free to decide that, although the parties had not made an express
reference to them, nevertheless, they had implicitly embodied them in their contract of sale.* The
second approach supports that INCOTERMS constitute interpretative criteria for the
interpretation of international commercial terms and therefore they cannot be considered as a
source of law.” Based on that view, INCOTERMS take effect only if the parties have expressly
adopted them in the contract, otherwise the courts will use them as criteria for the interpretation
of the parties’ will. This view is reinforced by the fact that the working group of INCOTERMS
2000 in the introduction of the current version expressly states that the rules are embodied in the
contract of sale with the express provision of the parties to the contract.”” Furthermore, the
approach that the ICC rules form only interpretative criteria is supported by the argument that
they constitute an incomplete set of rules, ™ which results in the fact of recourse being necessary to
the applicable law of the contract.” After all, INCOTERMS do not form the only set of rules that
represent the internationally accepted commercial practice in international commercial sales.”

In summary, INCOTERMS and more specifically INCOTERMS 2000 provide a uniform set of
rules for the interpretation of international trade terms most commonly used in international
commercial contracts, trying to dissolve the ambiguities created by the different interpretations in
different countries.

3.3. Risk: A polymorph notion

Before examining the specific rules on risk under the Convention and INCOTERMS 2000, a
reference to the basic rules on risk seems to be necessary. The notion of “risk” has various
meanings. Apart from the risk covered in the Vienna Convention and INCOTERMS 2000,
which is the “price risk”,” the notion of risk may encompass the “insurance risk”, “commercial
risk” and “political risk” as well.”

i)  The meaning of Risk

The meaning of “risk” in a sales contract can cover various situations like physical loss,
. 53 o .
deterioration or damage of the goods sold.” The common characteristic in all these cases is that

g g
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the loss or damage should be accidental, thus not caused by an act or omission of one of the
parties.54 Hence, under the word “risk” can be included situations like theft, seawater or
overheating affecting the quality of the goods, confusion of the goods (especially liquids) with
other goods, spoilage, evaporation, improper stowage or careless handling of the goods by the
carrier.” One important question is whether in the meaning of risk is included damage or loss of
the goods due to acts of state, for example by reason of confiscation, import or export customs’
formalities or embargos. The view, which seems to prevail, is that these acts are left outside from
the notion of risk. Confiscation does not aim at the goods themselves but it creates a measure-
penalty against the person who owns them.” After all, an act of state is a legal measure which ‘has
nothing to do with risk and,...it is practically impossible to obtain insurance protection against
it".”" On the contrary, it is more convincing to consider within the rules on risk situations where
the goods are damaged or lost during a period of war by acts of the enemy (ie confiscation,
bombardism, capture). The reason for the adoption of that approach is that the buyer is able to
ensure the goods against war risks.”

ii) Time and consequence of passing of risk

[t is true that the goods might suffer loss or damage in various points in time from the formation
of the contract of sale till the actual handing over to the buyer, since these two actions might
either coincide and take place at the same time, or a long period of time might elapse between
them.” During that time there is always the possibility- which commercial men know well- that
the goods might suffer loss or damage due to a sudden and unexpected accidental event, for which
neither the seller nor the buyer share any responsibility for. As a result, the goods may be lost or
damaged, for example while they are packaged at the seller’s warehouse, or on the way to the port
where they would be exported (when there is a contract involving carriage of goods by sea), or
during the sea journey or from the port of import to the buyer’s premises. The question that is of
importance in all these situations is a question of time: when did the risk pass! The answer is
decisive since by answering this question it is determined which of the parties; the seller or the
buyer will bear the risk and its consequences.” The rules on the passing of risk, therefore, are
dealing with the issue of whether the buyer will still have to pay for the price of the lost or
damaged goods even if he never received them or he received them in a poor state, and whether
the seller will still be entitled to receive the price for the goods; that is called the “price risk”.
Some legal systems contain legal rules that regulate, apart from the “price risk”, the “risk of non
performance” as well. The rules regulating the latter will indicate whether the seller will have to
redeliver the goods, and subsequently whether the buyer will be entitled to ask for another delivery
of the goods, even if they have been accidentally lost or damaged.”"

iii) Theories on the passing of risk

It is true that the passing of risk has always been a problematic area, which has formed a subject of
regulation in almost every legal system since Roman law. Depending on the legal structures, social
circumstances and background, three main theories have developed and been adopted regarding
the time of passing of risk:** 1) The first theory links the time of the passing of risk with the time
of conclusion of the contract of sale.”’ This theory is not very practical, since most of the times,
especially in international sales, at the moment when the contract is concluded the goods are still
in the hands of the seller and thus, under his control. A situation where the seller has the control
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of the goods and the buyer has to bear the risk is hardly desirable, since the buyer will always claim
that the seller did not exercise due diligence, creating serious disputes and litigation. 2) The other
theory connects the passing of risk to the passing of ownership.”* This theory is quite impractical
as well, since the ownership is not at all connected or related to the notion of risk. Moreover, this
theory does not correspond to the latest practices of sale of goods with retention of ownership,
given that in these cases the seller maintains the ownership while the buyer possesses the goods.
That means that the seller will have to bear the risk of goods that are under the control of the
buyer. This result is undesirable as well, since it will certainly lead to litigation. 3) The third
theory that has developed connects the passing of risk with the time of delivery of the goods.”
That means that the party, which has physical control over the goods will be the one bearing the
risk. This theory seems the most fair and reasonable since the party that possesses the goods is in
a better position to guard them, take the necessary precautions for their safety, or the appropriate
actions to save them after the damaging event had occurred, collect the remaining goods that
escaped the damage or loss, assess the damage and turn to the insurer for indemnification where
and when the goods are insured.”® However, in the majority of cases in international sale
contracts, ie cases which involve carriage of goods, the seller is supposed to hand the goods over
not directly to the buyer, but to a carrier, who in turn will deliver them to the buyer. In these
cases an odd situation is created, since neither the seller nor the buyer have physical control over
the goods; in contrast the carrier is the one who has their physical possession. Normally, the buyer
then bears the risk from the time that the goods are delivered to the carrier. That seems to be
unfair for the buyer, given that the goods are as far away from his control as from that of the seller,
and the buyer is not in a position to watch over their carriage. Let us confine to cases that involve
carriage of goods by sea. Usually in these cases, the seller arranges for the goods to be delivered by
a sea carrier under a contract of affreightment. The carrier, then, issues a document, the bill of
lading, which functions as:*" a) a receipt for the goods shipped, regarding their description,
condition and quantity, b) an evidence of the contract of carriage, and c) a document of title.”
The latter function means that the bill of lading can be considered as equivalent to possession of
the goods covered by it and that the holder can take delivery of the goods at the port of
destination or sell the goods while in transit by endorsing the bill.” Hence, even though the buyer
does not literally have the physical possession of the goods, by holding the bill of lading he has the
goods under his disposal. It is worth mentioning that very often the bill of lading is used for the
payment of the price when a letter of credit (L/C) is involved.” The latter is a very popular mode
of payment in international trade. Accordingly, under a L/C transaction, where the buyer and
seller have previously agreed on a sale contract, the buyer will instruct a bank (Issuing Bank) to
open a documentary credit in favour of the seller. The issuing bank will ask a bank in the seller’s
country to advise the seller of the opening of the credit (Advising Bank) and may ask for that
bank’s confirmation (in that case it becomes the Confirming Bank). Subsequently, the seller will
be able to collect his payment from the issuing and/or confirming bank, provided that he
presents, before the expiration date, all the correct documents referred to in the credit, proving
that he shipped the goods.” One of these documents is usually the bill of lading, along with the
sales invoice and a policy of insurance covering the transit goods. It seems, therefore, that the
third theory is not always effective, since the buyer, in cases involving carriage, will probably bear
the risk even without having physical control over the goods. However, in these cases, the bill of
lading has proven to be a useful mechanism, which soothes the buyer’s unfavourable position of
having to bear the risk for goods that are not literally under his physical possession, by being able
to dispose them at anytime.
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iv) The Convention’s choice

As it will be seen below,” the Convention adopts the third theory”’ connecting the passing of risk
to delivery and possession of the goods;’* so, under the Convention the risk passes to the buyer at
the moment when the buyer or the carrier takes physical control over the goods.” Yet, there is
one case where the Convention adopts the theory of passing of risk at the moment of the
conclusion of the contract and that is the case of sale of goods during transit.”

The next chapter will examine the rules on risk allocation under the CISG and INCOTERMS
2000, starting with the Convention’s provisions on the passing of risk, in articles 66-70. In fact,
it will be seen below that ‘[tlhe UN Sales Convention made a fresh start on the passing of risk
problem with an original approach differing remarkably from conventional wisdom, yet trying to
be close to practical needs”.”

4. Chapter II: The Passing of Risk under the Vienna Convention and INCOTERMS 2000

4.1. The passing of risk under the CISG

i) The Convention’s Rules on the Passing of Risk: Articles 66-70 CISG

The Convention’s provisions on the passing of risk will apply only when the parties had not made
any previous express or implied arrangement on the issue, since the CISG forms positive law,
which means that the parties can exclude the application of its provisions completely or vary the
effect of specific articles. *The Vienna Convention regulates the passing of risk from the seller to
the buyer in Chapter IV of Part III, in articles 66-70 CISG. Those articles deal with the allocation
of “price risk” and give answers to the following questions; is the buyer in a case of accidental loss
or damage of the goods still obliged to pay for their price notwithstanding their loss or damage?
And does the seller still have the right to claim payment of the price!

The CISG, unlike some national legal systems, does not deal with the passing of risk of non
performance (whether the seller is obliged to make another delivery to the buyer in case of
accidental loss or damage to the goods) in the chapter on risk, but contains some provisions on
the matter in Chapter II of Part I1I, which deals with the seller’s obligations.” The passing of risk
of non-performance or the passing of risk of having to redeliver is regulated in articles 31-36
CISG; according to these articles risk passes to the buyer at the moment when the seller has
fulfilled his obligations to deliver or has done anything that is necessary to fulfil his obligation to
deliver. Only at this point the seller will ‘be discharged from the obligation to re-deliver..., since
from that moment on, the buyer bears the risk”.¥ Article 36(1) provides that the seller is liable for
any lack in conformity of the goods, existing at the moment the risk passes to the buyer,
irrespective of the fact that the inconformity might only be apparent after that time. The second
paragraph of article 36 provides that the seller is also liable when the lack of conformity is a result
of a breach of any of his contractual obligations including any special guarantees. If the goods are
completely destroyed, in cases of sale of generic goods it will be easier for the seller to fulfil his
obligation to deliver, since he can provide others from the same kind.*" If the goods have been
lost or completely destroyed and it is impossible for the seller to redeliver, then the buyer has the

10
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right to avoid the contract and is moreover entitled to restitution of the amount that he might
482 . . . .
have already paid.”™ Moreover, in case of accidental loss or damage articles 79 and 80 will answer
. . 83
the question of whether the seller will have to pay damages.

ii) Consequence of the passing of risk- Article 66 CISG

The CISG does not define the meaning of “risk” in any of its articles. The Convention begins
rather backwards and devotes the first article of the Chapter on risk to the consequences of its
transfer and then examines the rules on risk in each individual case. Therefore, the consequence
of passing of risk according to the first sentence of article 66, is that the buyer will still be obliged
to pay the price of the goods, which have been accidentally lost or damaged, as if he had received
goods conforming to the contract of sale.”* The factors leading to that choice are various: the
buyer will be the one who will receive the goods at the end of the day and he will be in a better
position to check them and handle their possible loss or damage.”” The meaning of risk in
Chapter IV encompasses any loss or damage to the goods due to any incident for which neither of
the parties is responsible. Such loss or damage could be theft, deterioration, reduction of their
quality, damage due to improper storage or packaging and more.”® The buyer will have to accept
the damaged goods and pay the price, without having at his disposition the rights and remedies of
Part I11.* Since the loss was accidental, the buyer cannot accuse the seller for non-performance
and deny fulfilling his obligations. This might seem a strict rule for the buyer, but in business
there is always a possibility of unexpected incidents, especially in international sales, which is a
quite risky field by its very nature and it is more reasonable for the buyer to be the party who
suffers the loss. Therefore, Article 66 CISG clearly states that the buyer is obliged to pay for the
price of the goods after the risk has passed to him. It should be noted though, that the time of
passing of risk differs according to each case and is regulated by articles 67-69 CISG. Accordingly,
it is interesting to see how article 66 has been interpreted in case law; in a case in the German
Courts, a French seller (plaintiff) and a German buyer (defendant)- who had a long-term business
relationship- had agreed on the sale of frozen chicken. The plaintiff delivered the chicken under
the condition “free delivery- duty paid- untaxed” and handed the goods to a carrier. After the
buyer’s denial that delivery had taken place, the seller issued a receipt with the buyer’s stamp,
which was unsigned in order to prove delivery, but the buyer insisted on his denial to pay the
price. The seller sued him for failing to pay, but whereas the court of first instance accepted the
claim, the appellate court rejected it. It held that the unsigned receipt was not good enough to
establish delivery and thus, the seller did not have the right to claim the price (according to articles
53 and 58 CISG). What is of interest is the second reason for dismissing the claim; the court held
that the risk had not passed from the seller to the buyer when the goods were handed over to the
carrier and therefore the buyer was under no obligation to pay the price of the goods (according
to articles 66 and 67(1) CISG). The court decided that the term “free delivery” meant that the
risk would pass when the seller delivered the goods at the buyer’s place of business and thus, that
the seller was bearing the risk during transport. The court’s decision was reinforced firstly by the
fact that the seller had previously obtained a transport insurance for the transportation of the
goods and secondly by the fact that the seller had in other occasions carried goods for the buyer by
his own means of transport. Therefore, the intention of the parties was that the risk would pass
at the buyer’s place of business. The seller failed to prove that delivery to the buyer had been
completed and consequently the risk never passed to the buyer- hence, according to article 66
CISG he had no obligation to pay the price.”

11
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Nevertheless, the last phrase of article 66 introduces an exception to the previous rule of the first
sentence of article 66. Thus, if the loss or damage is caused by an act or omission of the seller,
then the seller will be the party that will bear the risk and the buyer will not be obliged to pay the
price. The buyer can refuse the delivery of damaged goods and can have recourse to the remedies
of Part 11l of the Convention;® therefore, the buyer can avoid the contract in whole or in part
(articles 49(1), 51), ask for substitute goods (article 46(2)) or for repair of the goods (article 46(3))
or a reduction in price (article 50) and/or damages (articles 74-77).”° But what is the exact
meaning of the phrase “act or omission of the seller”? There are two different views answering that
question. The first is that by the phrase “act or omission” is meant a breach of the seller’s
obligations under the contract of sale or the Convention.” The second approach supports that
the “act or omission” of the seller does not necessarily have to be of such nature in order to
constitute a contractual breach, but it could be any event for which the seller is responsible, and
resulted in the loss or damage. In cases like these he would be liable under either the law of
contract or under the law of tort.”> Schlechtriem and Honnold support the second view;
according to the former, article 66 should be interpreted in a way to encompass cases where the
seller’s behaviour might not be unlawful under the law of contact (breach of obligations) but
might be unlawful under the law of tort.” The risk then remains with the seller. Furthermore,
according to Honnold ‘this decision not to restrict the scope of Article 66...seems wise since the
seller, by a wrongful seizure of the goods or abuse of legal process, might cause damage to the
goods under circumstances that might not constitute a breach of contract’.” * On the other hand,
acts or omissions that are clearly lawful do not prevent the application of the provisions on risk’.”

A similar case was decided under the CIETAC.” In 1992 there was an agreement between a
Chinese seller and a Californian buyer for the sale of 10,000 kg of jasmine aldehyde (jasminal),
CIF New York. The buyer warned the seller of the sensitivity of the cargo to high temperatures
and he asked him to make sure that it would be stored in a cool place. Furthermore, he asked
him to transport the jasminal on a direct line. The seller confirmed that the temperature at the
port was appropriate, but when the cargo reached New York, after passing by the port of Hong
Kong, a large part of it had melted and leaked because of excessive heat during the voyage. The
cargo was shipped to the final user, who rejected it. It was then that the buyer informed the seller
of the damage and he had the goods examined on that day. After a settlement agreement, the
seller was obliged to pay US $ 60,000 as damages, of which US $20,000 would be paid in cash and
the rest would be compensated in further transactions between them. The seller did not pay the
cash and the further transactions could not be concluded. The buyer claimed payment of US
$60,000 plus interest and damages, upon an Arbitration Commission. The Arbitrators decided
that the seller was responsible for the damage according to article 66 CISG. Even though,
according to the CIF clause, the risk passes when the goods pass the ship’s rail, in the present case
there had been a separate special contractual agreement regarding the temperature during
transport. The seller had not complied with his obligations under the special contractual
agreement, since he had not given sufficient and correct directions to the carrier and instead of
arranging for a direct route, he had, on the contrary, sent the cargo via Hong Kong, which resulted
in its deterioration. Therefore, as provided in article 66 CISG, the damage was caused by “an act
or omission of the seller” and as a result the risk had not passed to the buyer.”
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iii) Passing of risk in cases involving Carriage of Goods- Article 67 CISG

The passing of risk in sales involving carriage of goods is regulated in the Convention in a separate
article, namely article 67,” and since sales involving carriage of the goods is the most common
situation in international sale contracts, article 67 forms the basic provision for the passing of risk
under the Convention.” Paragraph one of article 67 establishes two rules: a) If the seller and
buyer did not agree for the goods to be handed over at a particular place, then the risk passes to
the buyer when the goods are handed over to the first carrier in accordance with the contract of
sale. b) If the parties agreed on the handing over of the goods to the carrier in a particular place,
the risk passes when the goods are handed over to the carrier at that particular place.

Firstly, it should be examined what a sale of goods that involves carriage means. The answer should
be something more than the obvious fact that the goods will be loaded on a truck, train, ship or
airplane in order to be transported to the buyer. It should additionally mean that the seller would
be the one who will have the discretion or the obligation to arrange for the carriage of the goods
and will take the necessary actions for their transmission to the buyer.'® Secondly, the phrase “in
accordance with the contract of sale” might be ambiguous in the sense that it could be interpreted to
mean that the passing of risk is effectuated when there is compliance with the contract of sale.
The true &eaning though, is that the handing over of the goods should be in accordance with the
contract.

A question that arises regarding the realization of transport is connected with the notion of the
first carrier.'”® s it sufficient for the seller to effectuate the transport himself with his own means
of transport and with his own personnel' or does it have to be carried out by an independent
carrier? According to Bianca and Bonell'™ there should be carriage by a third party and thus, the
cases involving carriage of the goods by the parties themselves should not be included in the scope
of article 67.'” Instead, a third party should be responsible for the carriage- ie an independent
carrier, since the wording of article 67(1) “when the goods are handed over to the first carrier...If
the seller is bound to hand the goods over to a carrier”, expressly states that the seller is supposed
to hand over the goods to a carrier, hence to a third party, because it is not possible to give the
goods for carriage to himself. Schlechtriem is of the same opinion,'® supporting the view that in
order for the risk to pass to the buyer, the carriage should be made by an independent carrier and
not by the seller’s personnel. The policy behind this view is simple: if the seller did not bear the
risk during the transport, which he effectuated on his own, then in case of accidental loss or
damage of the goods, the buyer would always accuse the seller of not exercising due care,
increasing the possibility of dispute and litigation between the parties.'”” Another controversial
issue is whether the notion of freight forwarder'" is included in the meaning of the “first carrier”.
According to Schlechtriem'® freight forwarder should be considered as a first carrier and risk
should pass to the buyer from the moment when the goods are handed over to him, since he
forms an independent entity, which takes control over the goods.'"® Nevertheless, Flambouras
makes a distinction using the “criterion of liability”; if the freight forwarder simply commissions
the operation of transportation and excludes his liability, he should not be considered as first
carrier within the meaning of the first sentence of article 67(1)."" But if, on the contrary, he takes
part on the carriage of the goods accepting liability,'” then it is submitted that he should be
considered as a first carrier. The same should apply for a multimodal transport operator (MTO) since
often the notions of MTO and freight-forwarder overlap.'” The author’s view is that since a
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freight forwarder is an independent entity, which takes control over the goods, it should be
considered as a first carrier.

The first rule of paragraph one is usually applied in cases of multi-modal transport, ie in cases
where the goods are carried with more than one modes of transportation.'* In most of the cases,
the goods are loaded on a train or truck and carried to a near port wherefrom they are shipped to
another port in the buyer’s country. In a situation like this the risk will pass from the time that
the goods are handed over to the first carrier, ie when loaded onto the train or truck.'”” This rule
is very practical and efficient, since the splitting of transit risk is avoided and the buyer bears the
risk during the whole transport in land and water. Generally the splitting of transit risk is
undesirable, as it presents serious problems of proof. Hence, it is not easy to prove when the
damage occurred- if it happened before or after the point of passing of risk to the buyer- especially
when it was caused by a non obvious event (overheating, seawater damaging the cargo), which is
normally revealed at the end of the journey. The first sentence of article 67(1) eliminates that
possibility by charging the buyer with the burden of bearing the transit risk. On one hand, that is
fair, since the goods are not under the seller’s control anymore and he should not bear the risk of
goods that are no longer in his hands. But on the other hand, the goods are not under the
physical control of the buyer either- they are under the control of the carrier. Is that rule therefore
far too harsh for the buyer! The answer is that the party bearing the risk should be the buyer,
since the loss or damage is usually revealed at the end of the journey when the goods are in his
hands. He is, thus, in an advantageous position since it is he who will have the discretion to
examine them, find their possible defects, save the goods that are not completely destroyed and
turn to the insurer for indemnification.''® Furthermore, the rule in the first sentence of article

. . . 17
67(1) is very efficient in cases of container transport.

The rule in the second sentence of article 67(1) does not present any special difficulties.'”® It
applies in situations where the parties have agreed on the handing over of the goods in a specific
place.” In these situations the risk will not pass when the goods are handed over to the first
carrier, but when they are handed over to the carrier in the agreed place, and if the place is
generally described, the seller will have the right to specify it."”® It is interesting to see how the
courts have interpreted this provision. Actually, a Spanish court ruled on a case of a contract
involving the sale of steel profiles between an Italian seller and a Spanish buyer. The contract was
in accordance with INCOTERMS 1990. When the goods arrived at their destination they were
found to be defective. But when they were loaded onto the ship at the port in Italy, the captain
confirmed their condition by signing the transport document bearing the remark “clean on
board”, which means in a perfect condition. The court decided- after taking into account the type
of contract- that the risk had passed onto the buyer (according to articles 31 and 67 CISG) from
the moment that the goods were loaded onto the ship at the port of origin. That was the moment
when the risk passed from the seller to the buyer, irrespective of whether the buyer had insured
the goods or not."”!

The third sentence of article 67(1) stresses that even if the seller has retained any documents, with
which he is able to control the disposition of the goods, this does not prevent the risk from
passing. This phrase is an indicative declaration that the Convention does not connect the
passing of risk with ownership. ‘The purpose of the third sentence of Article 67(1) is to ensure
that the rules as to risk in the first two sentences are not subverted by the common practice of
sellers of retaining the shipping documents as a form of security for the payment of the price... It
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guards against misunderstanding which might arise, particularly in the minds of those accustomed
. o : 122
to legal systems in which risk and property are linked’.

The second paragraph of article 67 clearly requires that the goods should be “clearly identified to the
contract” for the risk to pass to the buyer. Through this prerequisite there is an attempt to protect
the unsuspecting buyer from the seller’s false claims in a partial loss or damage, that the lost or
damaged goods were those that the buyer bought.'” This provision especially refers to bulk goods
and collective consignments, like wheat or oil and generally to liquid cargos. It is necessary,
therefore, that the goods are identified and this happens, according to the article’s wording, when
the seller puts markings on the goods, when the goods are expressly indicated in the shipping
documents, when the seller gives notice to the buyer, or in any other way, since the enumeration
in article 67(2) is not exhaustive. Regarding the identification with a notice, its dispatch is
sufficient, and it is not necessary that it reaches the buyer (art.27 CISG);'** the risk passes when
the notice is dispatched and not retroactively from the time of shipment.'” It is submitted that
the Convention’s rule on passing of risk ex nunc in cases where the identification takes place after
the goods have been dispatched is rather problematic; accepting the splitting of transit risk might
lead to hardly desirable situations, since it may raise disputes and problems of proof > regarding
the exact time that the damage or loss occurred.” It is submitted that the retroactive passing of
risk is preferable, since it reduces relevant problems of proof considerably and minimizes the
chances of litigation.

The cases of fungible'*® bulk goods and of collective consignments present a special issue because
in these cases it is very difficult to ascertain the exact time of passing of risk; different opinions
have been supported, ™ but there is still no definite answer. Cases of collective consignments
(where this is permitted by the contract or a trade usage) include cases where there is one cargo of
goods of the same kind (ie oil, wheat, natural gas), which is meant to cover several contracts of
sale, by distributing parts of the cargo to several buyers. For example, let us suppose that there is
a ship loaded with 5,000 tones of wheat without further identification, that were meant to satisfy
several sale contracts for various buyers, and of which 3,000 tones suffered severe damage due to
overheating before the division of the cargo. In situations like these one view suggests that ‘the
identification of the goods to the contract needs to relate only to the collective consignment. The
buyers bear the risk collectively. A partial loss is borne by them pro rata; if the entire consignment
is lost, each loses his entire share’." And the second view argues that the identification takes
place only when the goods are divided among the various buyers with the taking over of the goods.
Thus, if the goods suffer loss or damage before their division, the buyers will not have to pay the
price.”" It is the author’s opinion that if it is clear, for example that half of the wheat of quality B,
which is kept in ship X and stored in part Y of the ship, is sold to buyer S and the other half to
buyer T and the approximate total quantity has been calculated, then there is no reason why the
risk should not pass to the buyers, even though the goods are not divided."”> Of course this
should be considered separately in each case and it should be clear from the circumstances that
the parties had made an implied agreement that the risk would pass to the buyers. It is true,
though that the problem of passing of risk in cases of identifiable bulk goods is an obscure one
and one, which is not clearly settled by the Convention. It is truly unfortunate that the
Convention does not have any specific rules pertaining to collective consignments or bulk goods,
since these are common cargos in international sales. For that reason, the parties are strongly
advised to provide expressly in their contract for the exact time of passing of risk when the sale
involves fungible goods in identified bulks.
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iv) Goods sold in transit- Article 68 CISG

The Convention has a separate article on the passing of risk of goods that are sold during transit.
A sale during transit does not mean that the goods swim, fly or float, but that they are sold while
usually kept in a ship or train or truck.”’ This is frequently the case where the seller has bought
in advance large cargos of oil, wheat, natural gas, and metals and generally goods that are carried
in bulk and starts the journey towards a destination without having previously sold the goods and
without knowing the recipients. The contracts of sale will then be concluded while the goods are
in transit' ! and in most cases the goods will be sold several times until their final destination.
The CISG deals with this situation in article 68, which provides that the risk passes to the buyer
from the moment that the contract is concluded (the rule- first sentence of art.68) and only in
special circumstances does the risk pass retroactively from the moment of handing over of the
goods to the carrier who issued the documents embodying the contract of carriage (the exception-
second sentence of art.68).

Article 68 caused a lot of controversy and extensive discussion at the Vienna Conference.”” This
article constitutes a compromise between two opposite opinions136 and as it happens in every
compromise, some problems and inconsistencies are inevitable. The most striking drawback of
the first sentence of article 68 is the fact that it allows the splitting of transit risk. In most of the
cases of damage or loss it would be difficult to ascertain if the damaging event took place before or
after the conclusion of the contract (unless the event is obvious, for example collision or
explosion). This is quite problematic in container transport where the containers are sealed after
loading and are not opened until after they reach their final destination.”’ The rules on the
burden of proof will decide which party bears the risk, but it seems that disputes will be
unavoidable.”

The approach established by the second sentence of article 68" as the exception, seems preferable
as it diminishes the case of splitting the transit risk. The risk passes retroactively from the time the
goods were handed over to the carrier who issued the documents embodying the contract of
carriage. These documents should evidence the existence of the contract of carriage, since in a
contrary situation the rule is inapplicable."* Nevertheless, notwithstanding its advantage of not
splitting the transit risk, the provision requires as a “vague” precondition the existence of
“indicative circumstances”. This ‘Delphic provision’,'*' has a rather imprecise wording; the
question that arises is “which are those circumstances”! Generally, the term “circumstances”
should be interpreted as meaning the implied intentions of the parties, "> but moreover, according
to a very widely accepted view it should include the transfer of insurance'® from the seller to the
buyer, for example by an endorsement. ‘“The endorsement would make Buyer the only person who
would claim under the policy and would clearly evidence an intent to transfer to buyer the total
risk of the voyage’."™ And since the transfer of insurance is very common in international sales,
the exception of the second sentence of article 68 becomes practically the rule.

The third sentence of article 68 ‘introduces a proviso’;'*’ it provides that when the seller knew or
was supposed to know at the moment when the contract was concluded, that the goods had
suffered damage or loss and did not inform the buyer, then he bears the risk of the loss or damage.
In that case the seller is punished for his bad faith; the question that arises though, is whether this
sentence refers to both previous sentences or not. It is submitted that it refers only to the second
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sentence, since the risk does not pass from the moment of conclusion of the contract if the loss or
damage had already been effected, let alone if the seller knew about it."** Furthermore, the third
sentence of article 68 involves further problems of interpretation; it states that the seller bears the
risk of “the loss or the damage”,"*" but without providing any further clarification. Is it the one
which had occurred before the conclusion of the contract and the seller knew or ought to have
known about, or is it also the one which had occurred before the conclusion of the contract but
of which the seller had no knowledge, or maybe is it also the one which occurred after the
conclusion of the contract! This issue is not completely clear and more than one view is
supported.* According to Schlechtriem'* the meaning of this phrase encompasses only the
damage that the seller knew or ought to have known by the time of the conclusion of the
contract,” basing his approach on the different wording of the Draft Convention, which was not
finally approved and to the linkage between the second and third sentences of article 68.
Nevertheless, this approach has once again the disadvantage of splitting the transit risk between
the parties, something that is not at all desirable due to the problems of proof that it creates. On
the contrary, Hager”" and Honnold "’ support a different view and argue that the seller should
bear the risk for the loss or damage before and after the conclusion of the contract, no matter
whether the seller knew about it or not, as long as it was caused by the same damaging event as the
original damage."”’

Another unclear point of article 68 is whether it is necessary for the passing of risk in sales of
transit goods, for the goods to be identified to the contract. The article does not state anything
about the identification of the goods like articles 67(2) and 69(3) do, but it is submitted that the
requirement of identification should be applied by analogy to these cases as well.”* Schlechtriem
argues that article 68 is indeed applicable to sales of undivided bulk goods (collective
consignments) and he draws a distinction between two situations:' a) if the seller is entitled (by
the contract or trade usage) to deliver a collective consignment, then the buyers bear the risk from
the time stated in article 68 and share the risk pro rata.”® b) If, on the contrary, the seller is not
entitled to deliver a collective consignment, then article 67(2) is applied by analogy and the risk
passes when the goods are identified.

v) The Residual Cases- Article 69 CISG

The Convention, after dealing with cases involving carriage of goods by a carrier and sale of goods
in transit, deals in article 69 with the residual cases, ie those which are not covered by the previous
articles. Therefore, article 69 deals with cases which involve a) taking over of the goods at the
seller’s premises (art.69 (1)), b) taking over of the goods at another person’s premises or at a public
warehouse or ¢) handing over of the goods by the seller to the buyer or to a carrier named by the
buyer"”” (not to an independent carrier, since the latter is governed by art.67). The last two cases
are covered by art.69 (2).

Article 69(1) covers cases where the buyer is supposed to pick up the goods from the seller’s
premises. The risk passes to the buyer from the moment he takes over the goods, which are
already put at his disposal. The goods are at his disposal when the seller has made all the
necessary actions in order to enable the buyer to take them over, for example packaging-
identification.” The policy behind this provision is, that the party who has the goods under his
physical control, in this case the seller, will be in a better position to look after them."”
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Nevertheless, the seller cannot bear the risk forever. Thus, if the goods are at the buyer’s disposal
and he delays taking delivery for a long time, so as to commit a breach of contract by not taking
them over, then the risk passes to him at the moment when the goods are placed at his disposal.'™
But when does the failure to take over the goods in due time constitute a breach of contract?
According to Schlechtriem,'®' 1) if the parties have agreed on a specific date for taking over the
goods, a failure to take them over constitutes a breach of contract when this time has passed, or if
they did not agree on a specific date, when a reasonable period has passed after the buyer has
received notice that the goods are ready for taking over. The notice is necessary only in the latter
case.'” 2) Failure to take over the goods constitutes the buyer’s denial to pay the price of the
goods as well. In cases like these, risk passes even though the goods are still under the custody and
control of the seller.'”’ The buyer is being punished for his neglectful behaviour for not taking
over the goods or for not paying their price.'"*

If the place of delivery is other than the seller’s place of business then article 69(2) comes into
effect. This provision applies where the seller delivers the goods i) to the buyer’s place of business
or ii) to a particular place to the buyer or to a carrier named by him. In reality, most of the cases
involve situations where the goods are stored in a public warehouse. In the previous cases the risk
passes when three conditions are met:'®’ 1) delivery must be due, 2) the goods must be placed at the
buyer’s disposal. Unlike article 69(1) the buyer does not have to actually take over the goods in
order for the risk to pass. The unilateral act of placing the goods at his disposal suffices. The
seller should do all that is necessary to enable the buyer to take delivery. If the goods are in a
warehouse, as it will be seen below, the seller should give instructions to the warehouse keeper or
should give the buyer an effective delivery order. And 3) the buyer should be aware that the goods are
at his disposal. If the parties did not agree on the time of disposal, the seller should send a notice
to the buyer, which becomes effective from the moment of receipt'* (in contrast with art.27
CISG, which states that notification becomes effective from the time of dispatch).'” A relevant
case is the one decided by a German court pertaining to the contract between two Austrian sellers
and a German buyer for the sale of furniture manufactured and stored in a warehouse in
Hungary. The sellers had sent to the buyer the storage invoices, and the buyer would be entitled
to partial deliveries. The goods would be loaded either on wagons or on the buyer’s trucks for
transmission to the buyer. The sellers issued several invoices and assigned their rights to a third
party, plaintiff, who sent to the buyer his notice of the assignment, which was accepted by the
buyer in writing. Nevertheless, the buyer, after not having received the furniture listed in the
storage invoices, refused to pay the price for the goods. The warehouse in Hungary went bankrupt
and the furniture disappeared. The plaintiff sued the buyer seeking the purchase price. The
Court of first instance dismissed the claim and the Appellate Court upheld its decision. The
court decided that according to article 66 CISG the buyer did not have to pay the price, sinc