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LI INTRODUCTION

Theldevelopmentloficontainerisationlhaslnotlonlylsimplifiedlthellcarriageloflgoodslbutlhaslalso
changedlthellegallrelationshiplbetweenlsellerlandlbuyer.lAslalconsequencelsomeloflthe
INCOTERMSI[20000suchllaslFreelonlBoard(FOB)larelnowloftenlusedlincorrectly.[Traderslinstead
shouldlmakelluseloflthelmorelsuitablelmultimodallterm,InamelylFreelCarrierl(FCA).IAlcomparison
ofltheltwoltermslonlthelbasisloflriskltransferlindicateslthatldifferencesloccurlandlsignificant
implicationslariseliflpartieslincorporatelthel‘wrong’ltermlintoltheirlcontract.lForlinstance,JFOB’s
riskltransferlpointloflithel‘ship’slrail lislsynonymouslwithlshippinglandlshouldinotlbelmisappliedito
transactionslinvolvinglcontainerisationlwherelthelriskltransferlisinotlthel‘ship’slrail. [Thelrisk
transfersiwhenlthelfirstlcarrierltakeslchargeloflithelgoods.[Thislsimplelfactlalonelrequireslalclear
understandingloflitheltwolltermslinlorderltolavoidlunnecessaryllegallcomplicationslinlcasellofllostlor
damagedlcargo.

ItlislcommonlknowledgelthatlanlincorporationloflanylINCOTERMSI2000 'Itermlintolan
internationallcontractlrequireslspecificlreferencellinlthelcontract.]Thelmainlfunctionslof
INCOTERMS,lIbeinglalcodeloflacronyms,lareltolfacilitatelintentionalltradelbyleliminating
uncertaintieslandldifferenceslinlinterpretationlofitradelorlshippinglterms. IHoweverlmerely
agreeingltoltransactlundedINCOTERMSllislnotlenoughlitolfinaliselaltransaction. INCOTERMSIdo
notlcoverlalllaspectsloflithelsaleloflgoodslcontractlandltolfacilitatelalsmoothltransaction,lparties
shouldlincludelprovisionlasltoltransferlofltitleloflthelgoods,lremedieslforlbreachinglthelcontract,
exceptionlorlllimitationliclauses,lexemptionslfroml[liability,Jandlanylotherldutieslthelpartiesimayliwish
tolincludellinlthelsalelcontract. IPartieslfurtherfhavelthelchoiceloflincorporatinglanlINCOTER Mlas
welllaslmakingladditionallprovisionllinlthelsaleslcontractlifor]‘thelexportlcustomslclearance,lcarriage
fromlwarehousel(works)ltolportloflexport,lcontractloflaffreightmentl(carriage),lcontractlof
insurance,limportlcustomslclearance,landllocalldeliverylinlcountryloflimport’.”

ThislpaperlwilllcompareltheloperationlofIFOBlandIFCA,ltwolfrequentlylusedlInternational
CommerciallTerms.[Thelquestionlofliriskltransferlifromlsellerltolbuyerlislusedltoldemonstratelthe
significanceloflthel‘ship’slrail’,Jandlthelconsequenceslofichoosinglthelwronglterm.

1 InternationallCommerciall TermslI' INCOTERMS’ (2000).

2 Gabriel,JH.IContractslforlthelSalelofiGoods,:IAlComparisonlofilDomesticlandlInternationallLaw,(2004)IOceanalPress,lat
241.

3 JohnlLevingston,l‘AlCommentarylon]INCOTERMSI2000FOBIContracts'I(Januaryl1999)IFindlawlAustralialDatabase,
<http://www findlaw.com.au/articles/default.asp?task=read&id=4156&site=GN>[citedlatl14004005.

4 Bergami,IR., InternationallTrade:l1Alpracticallintroduction,l(2004),IEruditionsiPublishing:IMelbourne,latl135.
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II. SALIENTIFEATURESIOFIFOB

FIGroupltermslinlessencelrequirelthelsellerlitoldeliverlgoodsltolalcarrierlwhichlhaslbeenlappointed
bylthelbuyer.[Theltermslare[EFCAl(freelcarrier), [EASI(freelalongsidelship)landIFOBI(freellonlboard).
ThelelementloflthelFltermslislthatlthelmainlcarriagelislunpaidlbylthelseller,Jandlthelrisklislpassing
tolthelbuyerfatithelpointiwherelthelgoodslareldelivereditolalnamedicarrier.’

ThelFOBIltermlenjoysiwidellusagelinlthelinternationallshippingloflgoods,lbeingloriginallyldeveloped
tolclarifylresponsibilitieslandliabilitieslforlpartiesitolitheltransaction. TEnglishllawlandlAmericanllaw
didInotlgivelthelsamelmeaningltolthel[FOBltermlwhichlwaslconsideredltollbelalgeneralldelivery
term. TInlEnglandDevlin{],lin PyreneluiScindia’ldefinedlthelexistenceloflthreelvariationsloflthe]JFOB
contract,Jdependinglonlthelintentloflthelparties./ThelclassiclFOBlcontractloccursiwhenlthelseller
drawsluplithellcontractloflcarriage,lwithlthelbuyerlnominatinglalvessel.lAslexplainedlin EllAmiral&
EllAmina litlislalsolpossiblelunded FOBlthatlithelsellerlactslaslthelprincipallshipper./Furthermorelin
WimblelSonslulRosenberglandlSons' Tthelpossibilitylhaslbeenlconfirmedithatloccasionallylthelseller
‘ships’,Inotlbecauselhelislobligeditoldolso,lbutlaslalfavourltolthelbuyer.

ThelsecondlvariationllofIFOBlislexplainedlaslobliginglthelsellerltolmakelthelshippinglandlinsurance
arrangements[forlthelbuyer’slaccount,lwithlthelsellerlnominatingllallsuitablelship.IThirdlylthe most
commonlformlthatlFOBlexistslinltodayloccurslwithlthelbuyerlnominatinglthelvessellandlmaking
thellcontractloflcarriage. H

Consequentlylifithelbuyerlfailsltolnominatelalshiplwithinlthelcontractuallylstipulatedltime,lithe
contractllisleffectivelylrepudiated.[Thelselleflmaylthenlselllgoodsltollalthirdlparty,lrecoveringlany
losseslfromlthelbuyer.

ThelINCOTERMSIdefinitionlof[FOBlislbasedlonlthelbuyerlbeinglthelshipperlasldemonstratedlin
the Pyrene'” withlthelbuyerlnominatinglithelvessel [Thelbuyerlcommonlylmakesithelcontractlof
carriageltodaylbecausellofithellacklofloptionslithelsellerlhadllinlrecoveringldamageslorlossllagainstlthe
carrierlinlthelnineteenthlcentury. DunloplvlLambert' Testablishedlthatllbecauselpropertylandirisk
hadltransferredltolthelbuyerlonldeliverylandlbecauselthelbuyerlwouldlimostllikelylsuelforllosseslor
damages,[Ithelbuyerlwaslthelpartylthatineededltolmakelthelcontractloficarriage:

Wherelltherellislaldeliveryltolalcarrierltoldeliverlitolalconsignee,lhellislthelproperlpersonltolbringlthelaction
againstlthelcarrierlshouldlthelgoodslibellost;lyetlthatliflthelconsignoimadelals peciallcontractlwithlthe
carrier,landlthelcarrierlagreedltoltakelthelgoodslfromlhim,landltoldeliverithemlltolanylparticularlpersonlat
anylparticularlplace,lthells peciallcontractlsupersedeslthellnecessityloflshowinglthelownershiplinlthellgoods;

Mo,[]., InternationallCommerciallLaw,i(2000),[Butterworths:INewlSouthlWales.[P11.

Sanson,IM., Essentialllnternationall TradelLaw,(2002),ICavendishIPublishing:INewlSouthlWales.IP79180.
Gabriel.lH.laboveln(2,lat1249.

(1954)120QBI402.

ThelEllAmiral&IElAmina [[1982]120LloydsIRep28,032.

[1913]130K.B.1743.

Todd,0 P.,0 ‘Pyrenel v.l Scindial Navigationl Co.l Ltd.’l (Decemberl 1998)0 Ourl worldl Database,
http://ourworld.compuserve.com/homepages/pntodd/cases/cases_p/pyrene.htmlcitedlat]2 1003005.

12 Ibid.

13 (1839)I70ERI824,0atl627.
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andlthat,IbylthelauthoritylofithelcasesloflDavislv.Jamesl(1 7 70)151Burl2 6 8 OlandlJose phlv.1Knoxl(1813)
30Campl320,lthellconsignor,lthelpersonlimakinglthelcontractlwithlthelcarrier,Imaylmaintainlthelaction,
thoughllthellgoodslimaylbellthellgoodsloflthelconsignee. H

Interestingly,lthislcaselassertedlthatlevenlwherelthel‘consignor’ldoesn’tTholdlthelrisklliabilityl(or
property)lhellmightlstilllrecoverldamageslfromlthelcarrier.

Stemminglfromltheldevelopmentslof Dunloplv.JLambert, IthelBillslofiLadinglAct'® madelitlpossible

forlthelsellerltolmakelthellcontractliforlcarriagelbecauselunlikelpreviouslylthought,lthelcontract
wasn tltransferredlwithlthelbilllofllading:

Thellmainlproblemlwaslthatlalbuyerlofigoods,lwhetherlorinotltherelhadlbeenllaltransferloflaldocumentlof
title, landlevenlthoughlthelbuyerlwaslatlrisklinlrelationltolthelgoods,lwaslunableltolsueloritolbelsuedlonlla
contractloflcarriageltolwhichlthelbuyerdlwasnotlallparty ISectionl 1loflthel1 8 5 51Actlsoughtltoldeallwithlthis
problemlbylprovidinglthadltheltransferloflalbillloflladinglalsollaffectsltheltransferlofithelcontractloflcarriage.
Allconsigneelnamedllinlalbilllofllading,landlanlendorseeltolwhomlthelpropertylinlthelgoodslipasseshuponlor
bylreasonlloflconsignmentlorlendorsement,lhaslthelsamelrights,landlthelsamelliabilities,lasliflanloriginal
partyltolthelcontract. 7

Thislwaslanlearlylattemptltolequaliselbuyerlandlseller’slrightslinltheltransaction.

a)/Thelcorrectlusagelof FOB

FOB’slprominentlstatusltodaylislalresultloflitslinclusionlinlmostlicontractsloverlthelpastltwo
centuries.[FOBIlwaslthelusuallwayloflconductinglinternationalltradelandlitlcanlbellarguedlthatlit
tooklonlthelmantlelofl“customaryllaw”.JAslwithlalllenshrinedlipracticeslandlcustoms,limplementing
changesllislproblematic.[Traderslarelreluctantlitoluselanotherltermliwhenlformulatingltheirlcontracts
andlaslalresult,][FOBlisloftenlincorrectlylincorporatedlintolcontractsltolindicatelanylpointlof
delivery,forlinstancelFOBIFactorylorlFOBIplant. “IThellnternationallChamberloflICommerce
specificallylstateslinlthelexplanatorylnotesltolthelINCOTERMSIthat!FOBImeansl‘Freelon/Board’
andlshouldlbelusedlinlthatimannerlonlylinlthelcontract."”

FOB,Ibesideslbeinglaltermlofichoice,lcanlatitimeslservelalspecificlpurpose,lforlinstancelwherelthe
buyerlrequireslaliparticularltypeloflvessellorlwherellcurrencylrestrictionslexistlandlcarrierlandlbuyer
arelthelsamelnationality.lInlthisllatterdlexample,[FOBlislthelbestlandlmostlcorrectitermltolapplylto
theltransaction,laslFOBpriceslarellowerlthanICIFlprices.”

14 Dunloplv.ILambertl(1839)I71ERI824,latl627.

15  (1839)I7IERI824.

16 1855(UK),Sectionl1.

17 Gleeson,l AM.,I ‘Privityl ofl Contractl andl Maritimel Law’l (Januaryl 1993)0 Findlawll Australial Database,
<http://www findlaw.com.au/article/4734.htm>citedlatl0600612005.

18  Bergami,labovelnl4,latl147.

19 Internationall Chamberlofl Commerce,l ‘Incotermsl 2000’.0(2000)IICCIl Publicationll 560.
<http://www.iccwbo.org/incoterms/preambles/pdf/FOB.pdf>lcitedlat]10003005.

20 Todd,labovelnl11.
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DespitelthelwidespreadlandleffectivelusellofIFOB,Ithelriskltransferlpointlatithel‘ship’slrail Thaslbeen
criticisedlforlnotlreflectinglthelcurrentlsituationlatlseaports./Argumentsiwereladvancedltolabolish
FOBIbutlbecauselmanylportlcustomslandlcommerciallpracticeslhaveldevelopedlaslalresultloflthe
termlandlithereforelFOBwaslretainedlinlINCOTERMSI2000. * IFurthermorel FOBlislstilllapplicable

inlcertainlinstancesiwerelcargolisinotlshippedlinlcontainers.

III. RISKITRANSFER:SIGNIFICANCEIOFITHEISHIP’SIRAIL

TheluselofIFOBlinlcontracts,lwhilstlcommon,lislnotlappliedlcorrectlylinlalllcases.]Frequentlylwhen
goodslarelcontainerisedlpartiesimisuselFOB,Imostllikelylmistakinglitlforlthelmorelappropriate[FCA
term.[Thislmisapplicationlcouldlresultlinlcomplicationslinlsituationslwherelgoodslareldamaged
duringlloading.lInlrelationltolriskltransferlcrossinglthel‘shipslrail lisloflsignificancelandlrequires
somellcommentary.

In Pyrendl&ICalullScindialSteamNavigationlCo, “IthelplaintiffiPyrenelColLtdlwaslableltolrecover £200
fromltheldefendantlcarrier,lafterlthelcarrierlwaslfounditolbelnegligentlinlloadinglthellgoodsiwhich
causedldamagelpriotltolthelgoodslcrossinglithel‘ship’sirail’. Pyrenelraiseslquestionsloflliabilityliflthe
damagelloccurslatlanylpointlotherlthanlafterlcrossinglthel‘ship’slirail’.IDevlinl]statedlthatliflthe
goodslareldamagedlduringlloading,lwhetherlthatldamageloccurslonleitherlsideloflthel‘ship’slrail’,
thenlthelcarrier’slliabilitylforlnegligencelwouldlhaveltolextendlitollcoverltheldamages:

Onlylthellmostlenthusiasticllawyerlcouldlwatchlwithlsatisfactionlthelspectaclelloflliabilitieslshiftingluneasily
aslthelcargolswayslatlthelendlofithelderricklacrosslallnotionallperpendicularlprojectingllfromlthelship's
rail.”’

Thelproblemlthatlemergedlfromlthelearlyl‘ship’slrail’lcaseslandltheljudgementlin Pyrene is:lwho
bearslthelresponsibilitylifithelgoodslswaylbackloverlithel ship’slrail landlfalllonlthelwharfllHowever
itlstilllstandslthatllinlgeneralIFOBlholdslithelseller/exporterlresponsiblelforldeliveringlithelexportl
clearedlgoodsitolalnamedlportlandlloadinglthemlontollalivessel.lAslthelgoodslpassloverlthel‘ship’s
rails'lthelrisklofllosslorldamageltolthelgoodslisltransferredifromthelselleltolthelbuyer. IInlsum,Ithe
buyerlassumeslalllperillofllosslorldamagellafterlthellgoodslpassedlthellship’slirail. lIf,laslthellgoodslare
beinglloadedltheylfalllonlithelwharflorlwater,lthenlthelsellerlbearslithelloss.lIflhowever,lthelgoodslfall
onlitheldecklorlanylpointloverlthel‘ship’slrails’ Jthelbuyerlbearslthelloss.”

Thelriskltransferlpointlatithel'ship’slrail lislverylspecificlandlishouldinotlbelmisapplieditolsituations
wherellitlcontainslinoladequatelpurpose,laslislitooloftenlthelcaselwithllcontainerisedltrafficlandlroll
onlrollloffltraffic.” TFOBIshouldlonlylbelappliedlinlalshippinglcapacity,linlreferenceltoloceanlor
inlandlwaterwayltransport,lthoughltheltermlislfrequentlyllusedltoldescribelinlandlmovementlof

21 ICC,labovelnl19,latl14.

22 [1954]020QBI402.

23 Pyrenel@ICo.lulScindialSteamINavigationlCol[ 1954]120QB1402,lat1419.

24 NationallAustralialBank, FinanceloflInternationallTrade,i(1996),INAB:lAustralia.lP44.

25  Zaritski,l].,I'InternationallCommerciallTerms.’I(2002) AustralianlExportlOnline,
<http://www.export61.com.au/exportltutorials.asp?ttl=tict>lcitedlatl20002005.

26  Bergami,laboveln(4,latl147.
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cargo.” IFOBwouldlbelbestlsuitedlforlbulklcommoditylcargolsuchlasloillorlerain, Iwherellitlis
imperativelthatlthellgoodslpasslthel‘ship’slrail .

a)lDevelopmentslinlcasellaw

Thelconceptlofldeliverylbeingleffectedlaslthelgoodslpassithel‘ship’slrail lislnotlalnewldevelopment,
howeverlthelconfusionlsurroundinglthelconceptlhaslineverlbeenllaidltotallyltolrest,Jasldemonstrated
bylcasellawlspanninglthelpastithreeldecades.lEarlylformsloflFOBlsawlthelpropertyl(and
consequentlylrisk)ltransferlatlthel‘ship’slirail’ lwithlthelshiplbeingltreatedlaslthelbuyer’slfloating
warehouse.” BrownulHare” Testablishedlthatlthelpointlofldeliverylandlpropertyltransferiwaslalsolthe
pointloflirisklitransfer./Thelprinciplelthatlpropertylandlrisklwouldlitransferltogetherlwaslanchoredlin
legislation.” IngliskStock’ Iclarifiedlthatlrisklalwayslpassedlonlshipmentlthatlislcrossedlthelships
rail,levenliwhenlpropertylpasseslatlallaterldate.lln FreboldlandISturznickell(PandalOHG).ICircle
ProductsiLtd,” WidgerylL.Jimadelspecificimentionlofldeliverylbeinglatlthel‘ship’slrail [Howeverlin
ColleylvlOverseeslExporters’ I litlappearsithatitheljudgelheldlpropertylandiriskitolpassioncelloadinglis
complete:

IIneedlonlyldeallwithlf.o.b.lcontracts [ Thelpresumedlintentionl(seells.l 1 8loflthelAct)loflthelpartiesihaslbeen
settled.[tlseemslclearlthatlinlthelabsenceloflspeciallagreementlthelpropertylandlrisklinlgoodsldoeslinotlin
thellcaselloflanlf.o.b.lcontractlpasslfromlthelsellerltolthelbuyerltilllthellgoodslarelactuallylputlonlboard. 34

Whenlpartieslfailltolunderstandlthelintricaciesloflthel‘ship’slrail lconcept,lconflictslcanlarise.
ThermolEngineersILtdlv.IFerniMastersiLimited” , illustrateslthislpointiwell./ThelEnglishlsellerloflalheat
exchangetlenteredlintolanlFOBlcontractlwithllalbuyerllocatedlinlCopenhagen.[Thelheatlexchanger
wasllcarriedlbyltraileflontolthelvessel,latlwhichlpointithellowerldeckloflthelvessellwasldamaged.
Uncertaintylaroselaslitolwherelthelresponsibilitylwouldlfalll-lasltechnicallyltheltrailerlhadlcrossed
thellinelloflthelstern,lhencel‘thelship’sirail’.[Theldamagelwaslultimatelylcoveredlbylvirtueloflthe
HaguelRules. *[1fltheldamagelhadloccurredipriotltolthelcrossinglofithel‘ship’sirails’ lithwouldlhave
beenlgovernedibylroadlprovisionslinstead’'I. ThermolEngineerslactslaslalwarningltolpartiesiwhen
enteringlitransactionslwithlincorrectlINCOTERMS.[Thelltransferloflrisklcanlvaryldependinglonlthe
chosenltermslandlthereforelitlislimperativelthatlpartieslclearlylunderstandlitheltermsiwhichlwill
indicatelwhereltheirlliabilitiesllbeginlandlend.

27  Ibid.

28  Cowaslleelol Thompsonl(1845)13IMoorellnd.IApp.1422,01430,118IERI560,156 31(PC).

29 (1859)4IH.I&IN.1822.

30 BillsloflLadinglActl1855,lsectionll1.

31  (1885)1101App.ICas.1263.

32 [1970]0110LloydsIRepi499,latl504.

33 [1921]130KBI302.

34 Ibidlad307

35  [1981]110LloydsIRep200.

36 ThellnternationallConventionlforlthelUnificationloflCertainlRulesIRelatingltolBillslofILading](1924)

37 CarrierslandlInnkeeperslActl(1958)Vic,JConventionlonlthelContractlforlthellnternationall CarriageloflGoodslbylRoad
(CMR)IGeneva,1190mayl1956.
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1IV. DEVELOPMENTIOFIFCA

[flthelpartieslintendltolapplylanlINCOTERMItolthelcontractlandlintendltolgovernlithelriskltransfer
atlalpointlotherlthanl‘thelship’slrail .JFCAl-lthatlislFreelCarrierlprovidesithelbestlalternative JOf
importancelisithatlthisltermlislsuitablelforlalllmodeslofitransportlincludinglmultimodalltransport.

AsldefinedlinlthelINCOTERMS[I2000,IFCA:

Meanslthatlthelsellerldeliverslthelgoods,lclearedlforllexport,ltolithelcarrierinominatedlbylthelbuyerlatlthe
namedlplace.lltlshouldlbelnotedlthatlthelchosenlplacelofideliverylhaslanlimpactlonlthelobligationslof
loadinglandlunloadinglthelgoodsllatlthatlplace [lfldeliveryloccurslatlthelseller'slpremises,Uthelsellerlis
responsiblellforlloading.lIfldeliveryloccurslatlanylotherlplace,lthelsellerlisinotlresponsiblelforlunloading. 3

TheldevelopmentloflcontainerisationlmeantlthatlFOBIfailedlitoladdresslithelincreasinglmultimodal
transportlrequirementslinternationalltrade.JAslpointedlloutlabove [FOBImeanslthatlthelriskpasses
oncelgoodslcrossithelshipslrails.[Thislislalvitallconceptibecauselifinotlcareful Ithelsellerlwilllremain
liablelforlthelgoods,levenlafterl‘delivering’lthemltolthelcarrier.IWhenlthelsellerlremainslliable
beyondlthelpointlofidelivery,lthelsellerlislresponsiblelforlgoodslthatlarelunderlthelcontrolloflithe
carrier.lAslsuch,lalgaplemergeslinlliability,lfromlthelpointlofideliveryltolthelpointlsomewhereldown
thellinelwherelthelgoodslcrosslithel‘ship’sirail .

Bylwayloflsolvinglthelemerginglgaplinlliability,lthelFCAltermlwaslintroducedlwithlthe
INCOTERMSI2000.ITheldevelopmentlofithelFreelCarrierl(FCA)YIINCOTERMIwaslnecessarylto
offerlanlalternativeltolthelusageloflthelFreelonIBoardl(FOB)lterm.IThelintroductionloflthelFCA
termlinlthelINCOTERMSI19900resultedlifromlthelnarrowingloflsomeloflithelpreviouslitermslthat
werelspecifidltollalparticularlmodelofltransport,Inamely,lFreellonlRail/TrucklaslwelllaslFreelAirport.
Thel13ltermslinlthel1990versionlalsolsawlalnamelchangeloflFreelCarrietlfromIFR Cltol FCA. IFree
Carriet(FCA)ldenoteslithelseller/exporter’slresponsibilityloverlalllriskslandlcosts,luntillthelgoodslare
‘delivereditolthelnamedlplacelandlcollectedibylthelcarrierlnominatedibylthelbuyer’. “IAlcarrietlis
definedlas:

Anyllpersonlwhomlinlallcontractlofl carriage,lundertakesltoll performlorl toll procurel thel performancellof
carriagelbylrail lroad,lsea,lair,linlandlwaterwaylodlbylalcombinationloflsuchlmodes.I Thelbuyerlmustlgive
thelsellerlinltimellthelnecessarylinstructionslforldespatchlandltakeliresponsibilitylofithellgoodslfromltheltime
whenltheylhavellbeenldeliveredlintolthellcustodylofithelnamedlcarrier. #

FCAllislaltermlthatlcanlbellusedlforlalllmodeslofltransport,lincludingiMultimodal.IFCAlhas
particularfuselwithlcontainerslandirolllonlrollloffltrafficlbyftrailerslandiferries. “ITheldevelopment
ofllcontainerisationlpavedlthelwaylforlithelintroductionlandlimplementationlloflthelFCAlterm,loften
nowlbeinglusedltolreplacelthelmoreloutdatedIFOBlterm.IFCAllislbasedlonlithelsamelprinciplelas
FOB,lexceptlthelriskltransferlpointlstopsliwithlthelfirstlcarrierlatlthelnamedlplace,Inotlthel‘ship’s

38  Levingston,laboveln(3.

39  SeelThellnternationallConventionlforlthelUnificationlofiCertainlRulesIRelatingltolBillsloflLadingl(1924)

40  Zaritski,laboveln[25,

41 NationallAustralialBank,11996, Financelofllnternationall Trade. INAB JAustralia.[P45.

42 Pinka,IV.,J'INCOTERMSI2000’1(2002)lAirkargolDatabase,I<http://www.airkargo.sia.lv/INCOTERMS2000.htm>lcited
04002005.
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rail”. PlltlislonlylbylconsideringlthelriskltransferlpointloflIFOBlandIFCAlthatithelcriticalldifferences
inltheltermslemerge.[Thelsignificanceloflshiftinglliabilitylatlthel‘ship’sirail’lcanlhaveldire
consequenceslifinotlincorporatedlcorrectlylintolthelcontractloflsale.

V.I' CONSEQUENCESIOFICHOOSINGITHEIWRONGITERM!?

Sincelthel1960’s,lgrowthlinlcontainerisationllandlchangedlcargolhandlinglpatternsihaslmeantlthat
FOBIputslunduelpressurellonlthelsellerlaslthelgoodslarelpreparedlandlstowedlinlcontainerslbefore
thellarrivalloflthelship. *IAslsuchlFOBIshouldinotlbelusedlunlessithelgoodslspecificallyltransferlto
thelcarrierlatlthelship’slrails.[WhenlconsideringlanlFOBlcontract,Ithislpointloflithel‘ship’slirail’
meanslpriorltolthatlpointlthelbuyerlhasinolinsurablelinterest.ILikewise,lafterlthatlpointlthelseller
haslnolinsurablellinterest./Hence,lthelsellerlinlthe[FOBltransactionlremainslliableluntillthislpoint,
whichlmeanslthatliflthelpartieslincorrectlyluselFOBlinsteadlofIFCAlthelsellerlremainslatlriskleven
afterlthelgoodslhavellbeenlhandedloverltolthelfirsticarrier.[Thelsellerfhasinolcontrolloverlthelgoods
fromlthislpoint,lasithellbuyerlusuallylnominateslthelcarrier:

Normally Isellerslhavelgenerallinsurancelarrangementsl(solcalledlopenlcover)lwhichlprotectslthemllinlsuch
cases.IHowewver,lalsellerlwholfailsltolcoverlhimselfladequatelylinltheselsituationslwilllnolnotinormally
benefitlfromlthellbuyer’slinsurance,levenlliflthatlinsurancelcontainslalsolkalledltransitlclauseltoltheleffect
thatlthelinsurancelprotectionllastslfromlwarehouseltollwarehouse,ltherebylcoveringlthelperiodlbefore
loadinglthellgoodslonlboard.I Therelareltwolreasonslforlthis:Ifirst,lthelFOBkellerlisinotlalcontractinglparty
tolthelFOBlbuyer’slinsurancellcontract;landlsecond, lthelFOBlbuyerlhaslnollinsurablelinterestibeforelthe
goodslhavellpassedlthelship shrail.?

However,lincorporatinglFCAllintolthellcontractloflsalellbenefitslithelsellerlaslthelriskltransferlipoint
occursiwhenligoodsltransferltolthelfirstlcarrier.[Thelbuyerlislputlinlalclearerlpositionlthanlifltrading
underlFOB,lbecauselhelnowlbearslresponsibilitylfromlthelpointliniwhichlthelfirstlcarrierltakes
chargelloflithellgoods.[Thelthirdlmajorlpartylinlalstandarditransactionlislthelcarrierlthatlagreeslto
transferlthelgoodslfromlthelseller’slhandltolthelbuyer’s.[FCAlfurtherlbenefitslthelsellerlbecauselthe
liabilityloflithelcarriedlextendsltolcoverlthelloadinglofithelgoods,lwhichlwaslpreviouslylcompletedlto
thelpointlofithelship’slrail,lwithlthelsellerlbearinglithelrisk.

VILICONCLUSION

Firstlpublishedlinl1936,lthelINCOTERMSlareluniformlrulesldefininglcosts,lriskslandlobligations
oflbuyerslandlsellerslinlinternationalltransactions..INCOTERMS [iflexpresslylprovidedifor,iwill
governlithelsaleslcontract./Otherllawllappliesltoltransactions,forlinstance,linternationallconventions
suchllaslthe CISG, HaguelVisbylRules andldomesticllaws.WWhenllusedlcorrectly,lthelINCOTERMS
allowl‘prudentlandlefficient lallocationlofldutieslandlriskslinlagreement. “llncorrectluseloflthe

43 Ibid.

44 ICC,labovelnl19,latl14.

45  bidlatl26.

46 Gabriel,/H.,1‘ThelInternationall Chamberlofl Commercel INCOTERMSI 19901MAI Guidel tolltheirl Usage’l(1999),1CISG
Database,[Pace,[<http://www.cisg.law.pace.edu/cisg/biblio/gabriel 1 .htmI>lcitedlatl2 1002005.
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termslmaylbindlpartiesltolobligationslthatlarelnotlonlylbeyondltheirlunderstanding,lbutlalso
beyondltheirlcapabilities.

TheloperationlofIFOBlandIFCAltermsldifferldramatically,lbestlevidencedlbyllcomparinglthelrisk
transferlpointlinltheltransaction.IWherelthellcontractlforlsaleloflgoodsiwaslenteredlintolonllanlFOB
basis,lthelsellerllislrequiredltoldeliverlithelgoodslvialthelnamedivessel,ltolthelnamedlport,lplaceland
timelstipulatedlinlthelcontract.[Thelriskltransferlpointichangeslfromlbuyerltolsellerlaslthellgoods
crossloverlithelship’slrail,lupluntillthislpointlthelsellerlbearslalllrisklpertainingltollosslorldamage.
Ultimately,loncelthelappropriatelgoodsicrosslithel‘ship’slrail lonlthelnamedivessel,lthelselletlislfree
fromlifurtherlliability;lalllthatlremainslislforlithelsellerltolendorselthelbillloflladingltolthelbuyer
whenltheleoodslarelonboardithelship.IThelbuyerimustlalsolmeetialnumberloflobligationslunder
anlFOBIlsaleslcontract.[Thelbuyerlassumeslalllriskslofllosslorldamagelfromlthelpointloflriskltransfer,
thel'ship’slrail’.[IThelconceptlofiriskltransferlatlthel‘ship’slrail lislconfusing,landloftenlmisusedlin
practice.[FCAllislthelappropriatelMultimodalltermlthatlshouldlbelapplieditolsituationsiwherelthe
containerslusedlforlshippingldolnotlpassithel‘ship’sirail’.

WherelthellcontractlforlsaleloflgoodsiwaslenteredlintolonlanlFCAlbasis,Ithelselletleffectsldeliverylby
eitherlldeliveringlthellgoodslitolthelnamedlcarrierl(freightlforwardedletc),lorlbylmakinglthelgoods
availablelatlthelseller’slpremiseslitolithelfirsticarrier.[Thelsellerlislresponsiblelforfithelgoodsluntillone
oflthelaboveldeliverylmethodslislaccomplished.IThelbuyerlmustlalsolmeetlalnumberloflobligations
underllanlFCAlsaleslcontract;lthellbuyerlassumeslalllriskslofllosslorldamagelfromlithelpointloflrisk
transfer,lwherelthelgoodslareldelivereditolthelfirstlcarrier.

Thelconsequencesloflusinglithelwrongltermlinltheltransactionlcanlbellproblematic.lItlcouldlinvolve
thelsellerlinlunnecessaryllegallexpenseslasi-ltransactinglunderlFOBlwithllcontainerslinsteadlofIFCA
-lthelsellerlremainslliableluntillthelgoodslcrossithel‘ship’slirail’.lInlpractice,lthisloftenloccurslafter
thelcarrierlhasltakenlpossessionloflithellgoodslandltheylhavelbeenlstowedlatlthelcarrier’slifacility.lIf
thelsellerlhadlinsteadltransactedlunderlithelFCAlterm,thenlithelseller’slliabilitieslandlresponsibilities
wouldlconcludelthelmomentlithelcarrierltakesldeliveryloflthelgoods,leitherlvialtrucklatlthelseller’s
premiseslorlatithelnamedlplace.lWhenlFOBlislincorrectlylused,lalgaplemergesiwherelitlisldifficult
tollassignllliabilityliflthelgoodslareldamagedlbeforelthelriskltransferlpointloflithel‘ship’slrail .IThe
HaguellVisbylRuleslprovidelthatlithelcarrierlislonlylliablelfromlthellpointlthatlthellgoodslarelloaded
ontolthelship.[Consequently,lthesellwidelyllacceptedirulesldolnotlisolvelthelproblemlofllassigning
liabilityltolfilllthelgap.lThelHamburglRules,lalthoughlnotiwidelylacceptedlandnotlbindinglon
Australianlcontracts,lbindlthelcarrierlwithlliabilitylfroml‘thelmomentlithelcarrietlislinlchargeloflithe
goodslatlthelportloflloading’. ”IThe HamburglRuleslifladopted,fwouldlsuccessfullylsolvelthelproblem
oflassigninglliabilityltolpartieslithatldon’tthavelcontrolloverlthelgoods.]lUnfortunately,lthe Hamburg
Ruleslarelproblematic,lparticularlylinlregardsltolitheleffectlitheirladoptionlwouldlhavelonlthe
uniformityloflthellawlgoverninglcarriagelofleoodsibylsea.

47  Sanson,labovelnl6,lat]79.

48 Mo, labovelnl5,latl19.

49  UnitedINationsIConventionllonlthelCarriagelofiGoodslbylSea,IHamburg,[(1978),IArticlel4.(1).

50 Parliamentlofl Australia,l ParliamentarylLibrary,l‘Carriagel ofl GoodslbylSeal AmendmentIBilll 1997’,1(1997), Billsl Digest
(No.15),Khttp://www.aph.gov.au/library/pubs/bd/1997098,/98bd015.htm>lcitedlatlO6I06005.
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ThelCISGlislalsolnotlhelpfullaslitionlyloffersidefaultirules./Despitelthelfactlthatlarticlel67(1)lin
essencelmirrorslthelFCAltermlarticlesi8landi9lobligelaltribunallorlcourtltoltakeleitherlthelsubjective
otlobjectivelintentloflthelpartieslintolconsiderationlotlpursuantltollarticlel9lthel“usageltolwhich
theylhavelagreed.”IHencelaltermlsuchlasIFOBIwilll“trump”larticlel6 7(1)landlwilllbelenforced.

Inlsum,]FOB,Iwhilstlenjoyinglwidespreadlusage,lisloftenlinaccuratelylappliedltolthelsaleloflgoods
contract.[ThelFOBlcontractlundoubtedlylhaslalplacelinlcommercialltransactions,lbutlwhere
containerisationllislinvolved,IpartieslneedltolchooselFCA Jaslotherwiselthelriskimanagementloflthe
transactionllisinotlproperlyllexecuted.

10





