£
-

Journal of

Nordic

ELECTRONIC COMMERCEIANDITHE UN CONVENTIONION CONTRACTSIFORITHE
INTERNATIONAL SALEIOF GOODS (CISG)

bylFernandolGavallVerzoni

NordidJournalloflCommerciallLaw

issuel20060#2



NordidJournallofICommerciallLawlissuel20060#2

I. INTRODUCTION

TheltextloflthelUnited!NationslConventionlonlContractslforlthellnternationallSaleloflGoods
(hereinafter]“CISG”) lislalquarterloflalcenturylold.ITheldraftinglprocesslendedlinl1980landithe
Conventionlenteredlintolforcelinl1988.1Sincelthen,lthelCISGlbecamelpotentiallylapplicablelto
internationalltradeltransactionslwithinlalgrouploflStateslthatlaccountlforloverlitwolthirdsloflworld
trade.ZUWhileﬂtheﬂnumberﬂofﬂcontractingﬂStatesUincreas ed,lthelrealityloflinternationalltrade
changedlsignificantlylwithltheldevelopmentlinformationltechnologyltools,lparticularlylafterlthe
beginningloflthel1990’s.[Partieslbeganltolconcludelinternationallcontractslbylusinglthoseltools,
givinglbirthltolthelexpressionl“electroniclcommerce”l(otlsimplyl“elcommerce”);levenlinlcases
wherelthelcontractiwaslconcludedibylmoreltraditionallmeans,linternationallcommercelplayers
beganltolinteractlwithleachlotherlelectronicallylinlorderltoldeallwithlposticonclusionlmatters,lsuch
aslthelperformanceloflthelcontract .

Theselchangeslinlthellbehaviorloflthelactorsloflinternationalltradelwerelcertainlylnotliforeseenlby
theldraftersloflthelCISG;lindeed,ltherellarelnollspecificlprovisionslinlthelConventionldealinglwith
thelissueslthatlariselinlelcommerce.[Sincelthel CISGlislalmultilateralltreatylwithlmanylContracting
States,lalproposalloflconcludinglalprotocolltolthelCISGlwouldlcertainlyltakelallongltime,lliflla
compromiselislindeedlpossible”.lIflchanginglthelCISGlislnotlanlalternativelinlalshortlterm,lthe
questionlislwhetherlthelCISGlitselflcouldlprovidelalworkablelframeworklforlelcommerce
transactions.[Thatllisltheltopiclexploredlinlthislpaper.

ThelCISGlhaslalprovisionldealinglspecificallylwithlgaplfilling:lArticlel7(2).lUnderlthislprovision,
gapsl(or,ltolluselthelCISGldefinition,]“matterslgovernedliby [the]lConventionlwhichlarelnot
expresslylsettledlinlit”)lareltolbelfilledlinl“inlconformitylwithlthelgenerallprincipleslonliwhichlitlis
based”;lonlyllinlthellabsenceloflsuchllprincipleslthelmattersiwilllhaveltolbelsolvedibylrecourseltolthe
domesticllawlapplicablelbylvirtueloflithelconflictlofllawlrules.[Therefore,liflsomeloflthelissues
relatedltollelcommercellarelnotlexpresslylsettledlbylthelConvention,lthelCISGlitselflmight
neverthelesslprovideltheltoolsltoldeveloplalruleltolsolvelthesellquestions.

' Seel1901.L.M.16680(1980)landl520F. R.16262002(UnitedIStateslinternalinoticeloflratification,JonIMarchi2 11987).

* See AndreallL.ICharters, Fittinglthel‘Situation’lthelCISGlandlthelRegulatedIMarket,[4IWASH. U. GLOBAL STUD. L. REV. 1,120(2005).
ForlanlupdatedilistlofiContractinglStates, see <http://www.uncitral.org/english/status/statusle.htm#UnitedINationslConvention
onlContractslforlithellnternationallSaleloflGoodsl(Vienna,11980)>(lastlvisitedlApr.0119,012005).
*Thelexpressionl“elcommerce”lwilllbelusedlinlthelpaperlinlbroadlterms,Imeaningleveryltradeltransactioniwherelthelpartiesiuse
electroniclmeansloflcommunicationl(notlnecessarilyljustltolconcludelthelcontract),lbutlalsolforlposticonclusionlinteractions.

4[IThereﬂis,Dhowever,DaﬂproposalﬂforDaDD1raftﬂConvent'1onﬂonUElectronicﬂCommun'1cati0I‘Lsﬂ(seeﬂinfm notel48),Isponsoredlbylthe
UNCITRAL,whichlislintendedltolhavelanlimpactlonlseverallinternationallconventions,lincludinglthelCISG.[However,lunlesslall
thelContractingIStatesltolthel CISGladoptlthelnewlDraftlConvention,lthelrisklislthatlitlwilllunderminelthelpurposeloflthelCISG

inlachievingluniformity;lonlthislproblem, seelnotel54 infra.



http://www.uncitral.org/english/status/status-e.htm#United
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1.1.[ThelProblemloflDealinglwith(Technologies:IMethodologicalllssues

Lawlandltechnologyldeveloplinldifferentlpaces.[Technologylchangesliverylfast,Jwhereaslthelprocess
ofldevelopinglnewllegallruleslislsignificantlylslower.lIflthatlislso,lalstatutorylrulelthatlundertakeslto
describellinldetailltechnicallsolutionsl—lwhichlcanlinlalshortlperiodlofltimelbelreplacedlbylmore
advancedlonesl—Iwilllsoonlbelobsoletellalonglwithltheltechnologies,Ipossiblylevenlbeforelbeing
applied.’IThus,lal“technologicallylneutral”lapproach, i.e.,Inotldrivenlbylspecificltechnologies,
shouldlbelfavoredlinlithelprocesslofldevelopingllegallrules.lAlsimilarlmethodologylshouldlbellused
inlorderltolladdresslthelissueslarisinglfromlelcommercelwithinlthelframeworkloflthelCISG.
Therefore,linsteadloflseekinglindividuallsolutionsliforlthelissueslrelatingltoltheluselofleachloflthe
severalltechnologieslavailable,litlislmorelappropriateltolgroupltheltechnologieslinlaccordancelwith
twollcriteria: (a)ltheirlfunctionlorlrolelinlelcommerceland (b) thelcharacteristicsloflthese
technologieslthatlcreatelsomelproblemslunderlthelCISG.IOnceltechnologieslarelproperly
categorized,thellanalysislyieldslalmorelprincipledloutcome,lratherlthanlcasuisticlandlfragmental
conclusions.lAlprincipledloutcomellisilmorelresistantltolitechnologicalldevelopmentslbecause: (a)
newltechnologieslwilllprobablylfitlinlthoselcategoriesland,labsentlalcompellinglreasonlbasedlonla
specificitylloflthatltechnology,lthellsolutionlwilllbellsamelforlithelotherloneslinlthelgroup; (b)liflthe
characteristicslofllallparticularltechnologylchanges,ltherelmightlbelanotherlcategorylforlthatinew
technologyland,lconsequently,lalreadylmadelsolutionlforlithelcommonlissues.lOflcourse,lthe
analysislwilllsometimeslrequirelirecourseltol“technologicallspecific”lexampleslforldidacticlpurposes,
sincelanlextremelyllabstractlstudyllwouldlprobablylbelunintelligible.IMoreover,lliflaltechnologylhas
alrelevantlspecificitylthatlislnotlcategorized,lthenlthellanalysisimightlbecomelmorelcasuisticlin
orderltollmakelalsolutionltollanlindividuallproblemlpossible.

Havinglsaidlthat,lthislpaperlwilllbelbasedlonlaldivisionloflithelavailableltechnologieslinltwolgreat
groups,laccordingltolithelroleltheylplaylinleachlindividualltransaction.[Thelfirstlonelincludes (1)
technologieslthatlsimplylextendlthelhumanlabilityltolcommunicate, i.e.,lthoselthatlarelusedlonly
tolpermitltwo personsltolovercomeltheldistancelbetweenlthemlandlinteractlwithlleachlother.[The
secondlonellcovers (2)ltechnologieslthatlplaylanlactivelrolelinlthelformationllofithelsaleslcontract,
i.e.,lthoselthatlturnlhumanlinterventionlinlthelconclusionloflan individuallagreementlunnecessary,
sincelanlinformationlisystemllissueslbylitselflalmessagelwithlanlintentionloflbindinglthellpartylwho
programmedlthatlsystemltoldolso.lEachloflthoselgreatlgroupsihaslsubcategories,ldesigned
accordingltolthelcharacteristicslthatlarelrelevantlforlCISGlpurposes.

1. 1.1.0Technologieslthatlimerelylextendlhumanlabilityltolcommunicate

Thelfirstlgrouplsubdivideslinltwo: (1.1)lthe instantaneouslcommunicationltechnologiesland (1.2)
the nonlinstantaneouslcommunicationlones.[Thelnonlinstantaneouslarelthoselinllwhichltherelisla
delaylbetweenlthelinstantlalmessagellislsentlandithelmomentlitlbecomeslavailableltolthelrecipient’.
Inlthatlaspect,lthoseltechnologieslarelsimilarltoliregularimail;lanlexampleloflithoseltechnologieslis
electroniclmaill(“elmail”),lwhich,loncelsentloverlthellnternet,Imightltakelsomeltimeltolbecome

*10nlthadlissue, see RicardolL.ILorenzetti,JCOMERCIO ELECTRONICO 70(BuenoslAires,JAbeledolPerrot,12001).
SIDueltolthat, nonfinstantaneouslcommunicationltechnologieslareldeemeditolbe interlabsentes(seeldefinitionlinlthelnextlparagraph
ofltheltextlabove).
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availableltolthelrecipient.lInlcontrast,laldatallmessagelsentlvia instantaneouslcommunication
technologieslbecomeslavailableltolthelrecipientlatithelmomentlitlisldispatched.

Thisllsubcategorylhasltwolotherlsublsubcategories.[Thelfirstlonelincludes (1.1.1)lthelinstantaneous
interlpraesentes communicationltechnologies, i.e.,ltheloneslinlwhichlbyltheirlnatureltherelis
simultaneouslreceptionlandlcognizancelloflthelmessagelbylthelrecipient,lsuchlaslInternet
telephony landltextlchats;Ithoselmeanslcanlbelcomparediwithlal“regular"ltelephonelconversation.
Thelsecondlsublsubcategorylincludes (1.1.2)Ithelinstantaneous interlabsentes communication
technologies,ltheloneslinlwhichlreceptionlofithelmessagelandlcognizanceloflitslcontentlhappenlin
differentlmoments;lforlinstance,lalfaximessage,Jwhichlisltransmittedllinlrealltimelaltelephonelline,
butlmightlbellreadllaterlonlbylthelrecipient;ltelexlfallslalsollunderlithislsubsubcategory,lanllolderland
currentlyllesslusualltechnologylexpresslylmentionedlinlArticlel13loflthelCISG.

(1)ITECHNOLOGIESITHAT MERELY EXTEND
HUMAN ABILITYITO COMMUNICATE

(1.1) (1.2)
INSTANTANEOUS NONIINSTANTANEOUS
(1.1.1) (1.1.2)
Interlabsentes Interllpraesentes Always interlabsentes
EXAMPLES EXAMPLES EXAMPLES
 Faxlmessage Internetltelephony .Elmaillmessages
. Textlchats

“SIMILAR”ITO “SIMILAR”ITO “SIMILAR”ITO

Telex . Telephonelconversation | Regularlmail
.Telegram

1.1.2.0Technologieslthatlplaylanlactivelrolelinlthelformationloflthellcontract

Thelsecondlgrouplofitechnologieslislalsolldividedlinltwolsubcategories.[Thelfirstlonelincludes (2.1)
theltechnologiesllbasedlonlalhuman/machinelinteraction, i.e.,lwhereloneloflthelpartiesi(alhuman
being)linteractslwithlanlinformationlsystem.lInlthislcase,lalpersonl—lsay,lthelbuyerl—willlbylherself
issuellaldatalmessagelindicatinglherlintentionloflbeinglboundlbylanlagreementlandlanlinformation
system,|“onlbehalf”loflthelseller,lwilllissuelanotherlmessagelindicatinglthelintentionloflthellatter
oflbeinglbound.[Thelsecondlsubcategorylencompasses (2.2)ltheltechnologieslbasedlonla
machine/machinellinteraction, i.e.,lwherelinlbothlsidesloflthelltransactionltherelarelinformation
systemsllissuingldatallmessageslcontainingleachlparty’slintentionloflbeinglboundlbyllanllagreement.

"ITherelareldifferentltechnologiesltolbroadcastlhumanivoiceloverlthellnternet,lalllthemlgroupediunderithelnamelVoicelover
InternetlProtocoll(“VoIP”).[Inlthislcategorylcanlbelincludedlalllteleconferenceltechnologies,levenlithoselthatldolnotluselthellnternet
tolbroadcastlaudiollandlvideo.
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Eachloflthoselsubcategorieslhaslitslownlsubdivisions.lInlrespectltolthelfirstlone, i.e., (2.1)
human/machinelinteraction,litlincludes:

(2.1.1) Algrouplofltechnologiesllbasedlon instantaneouslcommunication,linlthelsame
meaninglaslabove, i.e.,lthelmessagelconveyedlbecomeslavailableltolthelrecipientllatithe
timellitlisldispatched.[Therelarelfurtherlsubdivisions:

(2.1.1.1) Interlpraesentes,lwherelthelinteractionlhuman/machinellhappens
inlrealltime.[Forlinstance,lsalesltransactionslconcludedlthroughlanlinteractive
weblsitelinlthellnternetlwherelthelconclusionloflthelcontractthappens
immediatelyl(without,lforllinstance,llaterlconfirmation);lthelorderlis
immediatelylprocessedlandlaccepted.

(2.1.1.2) Interll absentes,] wherel thel interactionl is] notll inll realltime.l For
instance,lallsalesltransactionlthroughllalnonlinteractivelweblsitelwherelthe
prospectivelbuyetlplaceslanlorder,lwhichlimmediatelylbecomeslavailableltolthe
sellerll(e. g litlislinstantlylrecordedlinllaldatabaselmaintainedlbylthelseller),lbut
thellinformationlsystemldelaysliprocessinglthelorderl(thelprospectivelbuyerldoes
notlreceivelalresponselatithelmomentlinlwhichlshelsubmitslherlrequest).

(2.1.2) Al groupl ofl technologiesll basedll on nonlinstantaneousl communication.l For
instance,lweblformslforlplacinglorderslwithlautomatedlprocessing:lalprospectivelbuyer
fillslinlalformllinlalweblsitelwithlalllthelinformationlrequiredlbylthelseller;ltheldataltyped
bylthellprospectivelbuyerlislsentlinlanlelmaillmessagel(nonlinstantaneous),lwhichlis
automaticallylprocessedlbylanlinformationlsystemlwithoutlhumanlintervention.[Because
oflthisldelay,ltheselcommunicationslislalways interlabsentes.

Inlrespectltolthelsecondlsubcategory, i.e., (2.2)ltechnologieslusedliforlthelformationloflalcontract
withoutllanylhumanlinterventionllonlbothlsidesl(machine/machinelinteraction),lthelclassification
islidenticalltolthelpriorlone,lincluding:

(2.2.1) Algrouploflitechnologiesllbasedlon instantaneouslcommunication,lsubdividedlin:

(2.2.1.1) Interllpraesentes,lwherelthelinteractionlmachine/machinelhappens
inlrealltimell(i.e.,ltheldatalmessagelbecomeslavailablelinstantaneouslylandlis
processedlbylthelrecipientlsystemlatlthatlmoment).lAnllexamplelislan
ElectronidDatallnterchangel(“EDI”) Tarrangementiwithlalrealltimelconnection
betweenlthelinformationlsystems.

(2.2.1.2) Intedlabsentes,Iwherelthelinteractionlisinotlinlrealkime,lsuchlaslin
anlEDIlarrangementlwerellaldatalmessagelislimmediatelylreceived,lbut

$1Articlel2.2loflthelEuropeaniModellEDIIAgreement, lapprovedibylthelCommission]Recommendation]94,/820,JAnnexII,1199410.].
(L0338)198,IdefineslEDIlasl“thelelectronicltransfer,lfromlcomputerltolcomputer,loficommerciallandlad ministrativeldatallusinglan
agreedlstandardlitolstructurelanlEDIImessage”. SeelalsolChristopherNicoll, E.D.IlEvidencelandlthelViennalConvention,IJ. BUS. L. 21,
230(1995)(defininglEDIlasl“[t]helelectronicltransferlofliformattedldatalmessagesibetweenlcomputerlapplicationslrunninglon
separatelcomputers,lusinglagreedistandardslitoldescribelthelformatlofldatalcontainedlinlthelmessages”).
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processinglisldelayed.[Processinglmightlbeldelayed,lforlinstance,linlanlEDI
arrangementlbasedlonlal“storelandliretrievelscheme’.

(2.2.2) Allgrouploflitechnologieslbasedlon nonlinstantaneouslcommunication.lAnllexample
oflthisllislanlEDIlarrangementlsupportedlbylnonlinstantaneouslmeansloflcommunication
(i.e.,lthelreceptionllofithelmessagelisldelayedlandldoesinotlhappenlatithelsameltimelitlis
sent).[Sincelthelcommunicationlislnotlinstantaneous,llitlislalways interlabsentes.

I(2)ITECHNOLOGIESITHAT PLAYIAN ACTIVE ROLEINITHE
FORMATIONIORTHE CONTRACT
(2.1) (2.2)
HUMAN/MACHINEINTERACTION MACHINE/MACHINEJINTERACTION
(2.1.1) (2.1.2) (2.2.1) (2.2.2)
Instantaneous Nonllinstantaneous Instantaneous Nonllinstantaneous
(2.1.1.1) (2.1.1.2) (2.2.1.1) (2.2.1.2)
Intedlabsentes |Interlpraesentes [Always interllabsentes Intedlabsentes |Interlpraesentes [Always interllabsentes
EXAMPLES EXAMPLES EXAMPLES EXAMPLES | EXAMPLES EXAMPLES
.Nonl Interactive  |.Orderslplacedlivialwebl .EDlIlwith .EDIlwith .EDIlwithldelayedireceipt
interactive  jautomated  [forms,lwherelthelmessages [instantaneousfrealltime (timelofldispatch #[timellof
automated  [weblsite arelautomaticallylprocessed [receipt,lbutldetoyedection  [receipt)
weblsite bylthelrecipientllsystem processing  [and
processing

1.2.[StructureloflthelAnalysis

Thislpaperlislstructuredlinltwolparts.[ThellpurposelofithelfirstiPartlisitoldeterminelwhetherlthe
rulesloflthelCISGlinlrespectltolthelinternationalityloflsaleslcontractlandlitslpersonallspherellof
applicationl(PartllI. 1),laslwelllaslthelruleslonlthelConvention’slsubstantivelsphereloflapplication
(PartlIL.2),lcanlbelusedltoldeterminelwhetherlalparticularlelcommerceltransactionllisigovernediby
thellCISG .[InlthelsecondlPart,lthelsubstantivelprovisionsloflthel CISGlwilllbellexaminedlinlorder
tollverifylwhetherltheyllwouldlcoverlelectroniclprelcontractuall(PartlII1.2)landlcontractuall(Part
[1I.3)lcommunicationslbetweenlithelparties;Ithatlanalysisiwilllrequirelthatlthelgenerallruleslonlform
requirementslloflthel CISGlbellexaminedlinlithelsearchlforlprincipleslsuitableltolfilllinleventuallgaps
inltheltextloflthelConventionl(PartlII1.1).

’NnlanlEDIlarrangementlbasedlonlal“storelandretrieve "lscheme,ltheldatalmessageslarelpostedlinfalmailboxiunderlthelcontrollof
thellrecipient;lthelrecipient!EDIlsystemlprocesseslthelmessagesiwhenlitlretrieveslithemlfromlthelinformationlsystemlwherelthe
mailboxlisllocated.IThelprocesslofliretrievinglthelmessageslcanlbelautomatedlorltriggeredibylhumanlaction.
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II. APPLICABILITYIOF THEICISGITOIEICOMMERCEICONTRACTS

ThelprovisionsloflthelCISGlregardingllitslsphereloflapplicationlraiselrelevantlissueslwithinlthe
contextloflcontractloflisaleslconcludedlbylelectroniclmeans.]Aimingltolsetlthellimitsltolthe
applicationloflthelConvention,ltheldraftersireliedlonllegallconceptsithatlarelusually Iseenlas
relatedltolphysicallreality;Ithosellegallconcepts,loncelappliedlitolelectroniclcontractsimatters,Jmay
causelcertainldifficulties.[ThoseldifficultieslwilllbelexaminedllinlthislPartIII.

ThelsphereloflapplicationloflthelCISG, i.e.,litslapplicabilityltolcertainlcontracts,lislgovernediby
Articles]1,02,13land]10" .IToldeterminelitslapplicability,thelConventionlrelieslonlelementslrelated
to (a)lthelpartiesl(andltheirlconnectionltolalContractinglStateloflthelCISG)land (b)ltolthe
transactionlitself,Jasllexplainedlbelow.ThelfirstlsetloflelementslshapeslthelCISG’s personal sphere
oflapplication,lwhichlwilllbelexaminedlinIPartlII. 1;lthelsecondlsetloflelementsidelimitateslithe
CISG’s substantivellsphereloflapplication,lwhichlwilllbelexaminedlinIPartlII.2.

II.1.[Internationality,[PersonallSphereloflApplicationland/EICommerce

I1.1. 1.00verviewlandlpotentiallissues

AssuminglthatlthelforumlStatel(wherelal CISGlrelatedlcaselislbrought)lislalContractinglStateltolithe
Convention,lthelfirstirequirementltollbelmetlinlorderlforltheltreatyltolbelapplicablelislthe
internationalityloflthelcontract,laslthelConventionlprovideslthatlitl“appliesltollcontracts [...]
betweenlpartieslwhoselplacesloflbusinesslarelinldifferentlStates”'*.ITheldefinitionlof
internationalitylislrelatedlexclusivelyltolthe parties:Ithellsolelrequirementlislthatltheir placeslof
businesslbelinldifferentljurisdictions.lInternationalitylmustlneverthelesslbelapparentllatitheltimellof
thelconclusionloflthelcontract,laslrequiredlbylArticlel1(2) P land,ltherefore,ltheltransactionlwilllnot
belinternationalliflonelofithelpartiesireliedlonltheldomesticlsettinglofltheirldealingsl(andlhadlno
reasonlnotltolrelylonlit). [ThelConventionldoesinotlexpresslyldefinel“placeloflbusiness” *Ithelonly
provisionlithatlprovideslguidanceltoldeterminelthelparties’lplacesloflbusinessllislArticlel 10,lbutlit
islonlyllapplicableltolthelsituationslwherellonelloflpartieslhaslimultiplelplacesloflbusiness;litlprovides
thatlthelrelevantlplacelloflbusinesslislthelonel“whichlhaslthelclosestlrelationshipltolthelcontract

"*IThelexceptionlisithelconceptl“contractloflsale” fwhichlislalpurellegalldefinitionlwhichldoesinotirelylonlelementslattachedltolthe
physicallreality,lbutlneverthelesslraiseslissueslinlsomelinstancesloflelectroniclcommerce,Jasllitlwilllbelexplainedibellowl(see infralPart
11.2.2).
"IArticlel6,lwhichlgiveslthelpartieslautonomyltolexcludelthelapplicationloflthelConventionlortolderogatelsomeloflitslprovisions
(withlthelexceptionlstatedlinlArticlel12)lcouldlalsolbelconsideredlasldefininglthelsphereloflapplicationloflthelConvention;
however,Ithatlprovisionlislnotlrelevantlforlthelpurposeslofithisipaper.lArticlesl4landll5 Ibylexcludinglsomellissueslfromlthelcoverage
oflthelCISG,Ideallwithlthe scopeloflapplicationloflthelCISG, i.e.lthelextentltolwhichlitlislapplicable;lonlthatltopic, seelFranco
Ferrari, ScopelloflApplication:1Articlesi4l5, inlDRAFT UNCITRAL DIGESTIAND BEYOND: CASES, ANALYSISIAND UNRESOLVED ISSUES
INITHE U.N. SALES CONVENTION 96, 96[(FrancolFerrariletlal.leds.,IMunich,ISellier]2004).
"ICISGlArticlel1(1).flthelforumlisinotlalContractinglStateltolthel CISG, litlmightistilllbelapplicablelbylvirtueloficonflictlofllaws
ruleslofithelforumlifithoselruleslpointltolthellawloflalContractinglState,JassuminglthatlthelCISGlcanlbelseenlaslpartlofithe
municipalllawloflthatiContractinglState.JConflictlofllawslrulesimightlalsollofferldifficultieslinltheldomainloflelcommercel(see infra
notesl1 7landl18landlaccompanyingltext).
PlArticlel1(2)providesithat“[t]helfactithatlthelpartieslhaveltheirlplacesloflbusinesslinldifferentiStateslisltolbeldisregardedlwhenever
thislfactldoeslnotlappearleitherlfromlthelcontractlorlfromlanyldealingslbetween,lorlfromlinformationldisclosedlby,lthelpartieslat
anyltimelbeforelorlatlthelconclusionloflthelcontract” [ThislprovisionlwilllbeldiscussedlinlPartIII.1.3.

" SeeliinfralPartI1.1.2.1.
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andlitslperformance,lhavinglregardltolthelcircumstanceslknownltolorlcontemplatedibylthelparties

atlanyltimelbeforelorlatithelconclusionloflthelcontract”"’.

However,linternationalityllisinotlsufficientltoldeterminelthellapplicabilityloflthelConvention:leither
thelrequirementlsetlforthlinlArticlel1(1)(a)lorlthelonelinlArticlel1(1)(b)Imustlbelfulfilled.lUnder
Articlel1(1)(a),lthelCISGlis directlylapplicablelifithelpartieslhaveltheirlplacesloflbusinesslin
ContractinglStatesltolthelConvention,lwithoutlregardltolthelconflictlofllawslruleslofithelforum %
inlotherlwords,lthelConventionlmustlbelinlforcelinltheljurisdictionslwherelthelpartieslhaveltheir
placesloflbusiness.

Solifar,ltherelareltwolnotionslthatlmightlposelsomelproblemslinlthelelcommercelenvironment,
placeloflbusinessland parties,lwhichlwilllbeldiscussedlinlPartslII.1.20andlII.1.40bellow;lalso,lthe
requirementloflapparentlinternationalitylalsolmightlcreatelsomeldifficulties,laslitlwilllbeldiscussed
inlPartlIl.1.3.0Indeed,lwhilelthelpossibilitieslopenedlbyltheldevelopmentlofinewlcommunication
technologieslallowlthelpartieslitoldeallwithlanyonelinlthelworld,Ithellacklloflpersonallcontactland
thelautomationlloflthelprocessloflicontractinglcanlbeltroubling.[Forllinstance,Jlonelmightiwonder: (a)
wherellislthelplaceloflbusinessloflalmanufacturerlwholsellsltheirlproductslithroughlalfully
automatedlandlinteractivelweblsitelonlthellnternet? (b)lIflalsystemlacceptslordersiwithoutlhuman
interactionlshouldlitlbelconsideredlalpartylunderlthelCISG? (c)IHowltolfindlapparent
internationalitylunderlArticlel1(2)lif,Jdueltolthelfrequentllackloflpersonallcontact,lthelpartieslito
anlelcommerceltransactionldollnotlknowlwhetherltheylareldealingllwithlsomeonelinlthe
neighborhoodlorllinlanotherlcountry?

ThelCISGlImightlalsolbe indirectlylapplicablellbylvirtueloflArticlel 1(1)(b), i.e.,liflthelconflictlofllaws
rulesloflthelforuml“leadltolthelapplicationlofithellawloflalContractinglState” [Thatlprovision
howeverldoeslnotlraiselelcommercelrelatedlissues,latlleastinotiwithinlthelframeworkloflthe
Convention.[Oflcourse,ldependinglonlithelconnectinglfactorslusedibylthelconflictlofllawslruleslof
thelforum,lanlelectroniclcontractimightlrepresentlseveralldifficulties' ' Ibutlthoselconnecting

BICISGIArticlel10(a).JArticlel 10(b)ldealsiwithlthelsitu ationslwherelloneloflithelpartiesldoeslinotlhavelalplaceloflbusiness,lproviding
that,linlsuchlcases,]“referencelisltolbelmadeltolhisthabituallresidence”.

"0Indeed,IthelCISG fasluniformilawltrumpsithelconflictlofllawslrulesloflthelforumlanditherefore,Joncellitslapplicabilitylrequirements
arelmet/llithwilllgovernlthellissueldirectly. SeelPeterlWinship, PrivatelInternationall LaullandlthelU. N.ISalesIConvention,]21 CORNELL INT'L L.].
487,15200(1988)(statinglthatl“thelpurposeloflsubparagraphll(1)(a)lisltoleliminatelthelneedltolgolthroughllalconflictslanalysisitoldetermine
whetherlthelConventionllapplies”).lflfact,ltherelislcasellawlholdinglthatlthelCISG,lasluniformllaw,IpreemptsithelconflicdlofllawsIrules
oflithelforum; seelRheinlandlVersicherungenlv.lAtlarex(S.r.1, Tribunale [DistriclCourt] dil Vigevano,lItaly,112[Julyl2000,ICaselNumber
405,ItranslationltolEnglish availablelati<http://cisgw3.law.pace.edu/cases/000712i3.htmI>I(lastlvisitedIMar.120,12005)I(holdinglthat
“[ulniformlsubstantivellawlisimorelspecifidiperldefinitionem thanlithelrulesloflprivatelinternationalllawibecauselthelformerlsettles]‘directly’
thelquestionloflapplicablelsubstantivellaw”);I Tessilel2 10S.r.LIv.[IxelalS.A, Tribunalel[DistrictiCourt] dilPavia,lltaly,1291December]1999,
availablelatl<http://cisgw3.law.pace.edu/cases/991229i3.htmI>(lastlvisitedlApr.06,12005)(statinglthatl“onelmustlpreferlithelrelevant
normslofluniformllawlcreatedlbylinternationallconventionslwhich,Ibylreasonlloflitheir [specificity],Iprevailloverlconflictlrules”).

"7 See, e.g.,lthe]RESTATEMENT (SECOND)ONICONELICTIOFILAWS § 188(2) (1971),lthelgenerallprovisionlonlthelapplicablellawlito
contractslinlthelabsenceloflallchoicelofllawllagreement,lwhichllistslelementslitoldeterminelthelplacelwhichlhaslthel“mostlsignificant
relationship”lwithlalcontract.ISomelofithoselelementsinaturallylposelsomeldifficultieslinlelcommerce,lsuchlasl“placeloflcontracting”
(80188(2)(a)),1“placelofinegotiationlofithelcontract”I(§1188(2)(b))landl“placeloflbusinesslofithelpartiesl(§1188(2)(e));lothersloffer
somelproblemslwhenlthelsellerlalsolperformslitslobligationIbylelectroniclmeansl(e.g.lanlacquisitionlandlsimultaneousldownloadllof
alsoftwareloverlthellnternet),lsuchlaslthelconnectinglfactorsl“placeloflperformance”l(§1188(2)(c))landl“locationloflthelsubject
matterloflithelcontract”l(§01188(2)(d)).IForlalcommentlonlthelinsufficiencyloflthelRestatementsiFirstl(lexllocildelicti)landlSecond
(“mostlsignificantlrelationship”)lapproacheslforltortslinlthelcyberspace,laslwellloflthelRestatementlSecondlandlthelRome

Conventionllapproachesliforlelectroniclcontracts, seellMatthewlBurnstein,INote, ConflictslonlthelNet:IChoicelofILaulinl Transnational

Cyberspace,129 VAND. J. TRANSNAT'L L. 75,01920960(1996).
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factorslareldefinedlandlqualifiedlinlaccordancelwithlthelstandardslofidomesticllaw' Tand,lhence,
arelnotlcoveredlbylthelCISG.

11.1.2.IPlacelloflbusinessllandlcyberspace

Thelstartinglpointltoldeterminelthelplaceloflbusinessloflthelpartieslinlcyberspacelwouldibelthe
definitionloflplaceloflbusinessliforfiregulatltransactionslunderlithelCISG.IHowever,lthelConvention
doeslnotldefinelitlexpressly,lalthoughlitlhaslbeenlheldlthatlanlautonomousldefinitionloflplacelof
businesslcanlbelderivedlfromlthelCISGlwithoutlrecourseltoldomesticllawl(and,lhence,lwithout
undermininglthelCISG’sllunificationlpurpose).

I1.1.2.1.0GuidelineslinlthelCISG:[stability,Jautonomouslicharacterlandlsubstantiallconnection

Thelplaceloflbusinesslofleachlpartylisldeterminedlonllalcaselbylcaselbasis;Inevertheless,llitThaslbeen
saidithatitherelarelsomelguidelineslinlthelCISG ' IThoselguidelineslcanlbelfoundlinlthelpurpose
oflArticlel 1% Jasiwelllaslinlitslcontextlinlthe]Convention,IparticularlylinllightlofiwhatlArticlel 10(a)
provides.[ltlislacceptedlthatlthelmerelplaceloficontractinglandlithelplacelwherelthelnegotiations
havelltakenllplacelarelnotlrelevantlforlthatldefinitionjlindeed,lreferencelisilmadeltola permanentland
stablelbusinesslorganizationlandlnotltolthelplacelwherelonlylpreparationslforlthelconclusionloflithe
singlelcontractlhavelbeenlmade”' JAsidelfrom stability,Ithe autonomousicharacterloflthelplacelof
businessﬂisﬂalsoﬂrequiredn, i.e.,lthellplaceloflbusinesslislwhereltherelislautonomouslpowerlto
concludelthelltransactionlwithlthelotherlparty” [Inlfact,lalGermanlcourtlstatedlthatl“[allplacelof

'8 See NotellbylthelSecretariat)(Legallaspectsloflelectronidlcommercel-IPossiblelfuturdlworklinlthelfieldloflelectronidlcontractinglanlanalysisloflche
UnitedINationslConwventionlonlContractslforllthel InternationallSaldloflGoods), UNCITRALDkaingﬂGmupﬂonﬂElectmnicﬂCommerce,D38thUSess.Uat
60(1019),JU.N.IDocJA/CN.9/WG.IV/WP.911(2001), availableladi<http://www.uncitral.org/english/workinggroups/wg_ec/index.htm>
(lastlvisitedIMar.120,12005)l[hereinafter] UNCITRA LlelCommercel WkG:[SecretariatlNotellonlelContractinglandlCISG” JI(statinglthatltheluse
ofllelectroniclmeanslinlthelconclusionloflinternationallsaleslcontractslinlthelcontextloflArticlel 1(1)(a)loflthelCISGlonlylbecomes
relevant]“wherelthelrulesloflprivatelinternationalllawloflthelforumlrefer,laslalconnectinglfactor,ltolthelplaceloflconclusionloflthe
contract”);ISeelalsolFrancolFerrari, BrieflRemarkslonlElectronidlcontractinglandlthelUnitedINationsIConventionllonlContractslforlithelInternational
SalellofiGoodsl(CISG),16 VINDOBONA J. 289,12930(2002).

" SeelFrancolFerrari, ThelCISG’sISphereloflApplication:1Articlesl 1Blandl10, inlDRAFT UNCITRAL DIGESTIAND BEYOND: CASES,
ANALYSISIAND UNRESOLVED ISSUESINITHE U.N. SALES CONVENTION 21,012 70(FrancolFerrariletlal.leds.,]Munich,[Sellier]2004).

w© SeelEriklJayme, Article 1, inlBIANCAIBONELL COMMENTARYIONITHE INTERNATIONAL SALES LAW127,1300(CesarelMassimolBianca
ed.,Milan,]Giuffre,11987), availablelatl<http://cisgw3.law.pace.edu/cisg/biblio/jaymelbb 1.html>(lastlvisitedIMar.126,12005).

2! Seellid.lat130.IThelstabilitylrequirementlwaslexpresslylmentionedlin Oberlandesgericht [ProvinciallCourtloflAppeal|lStuttgart,
Germany,l280Februaryl2000,0CaselNumberl50UlI118/99,1Englishltranslation availablelat
<http://cisew3.law.pace.edu/cases/000228¢1. htm[>I(lastlvisitedIMar.[26,12005).

2 SeellFrancolFerrari, ThelRelationshiplbetweenlInternationallUniformlContract!LawlConventions,122 J.L. & COM. 57,0691(2003).
PThelrequirementloflautonomylunderlieslseveralldecisionslholdinglthatlthelplacelwherelliaisonlofficeslorldistributorslconduct
theitlactivitieslisinotlthelplaceloflbusinessloflithelseller;lifithoselofficesldolnotlhavelautonomyltolconcludelthelsaleslagreement
independentlylfromlthelseller,ltheylarelnotlplacesloflbusinesslofithelsellerlandldolnotlservelaslbasislforlinternationality.JOnlthat
matter, seelAsantelTechnologies,lInc.lv.IPMCISierra,lInc.,11640F.Supp.2di1142,011470490(N.D.Cal.12001), availablelat
<http://cisgw3.law.pace.edu/cases/010727ul.htmI>I(lastlvisitedMar.126,12005)(holdinglthatlthelsellerThadlitsIplaceloflbusiness
inlCanada,lsincelthelgoodslwerelmanufacturedlinlCanada,lthelcorporatelheadquarterslofithelsellerlwerelinlCanada,landlthellalleged
breachesloflrepresentationlwerelmadelfromlCanada;lrejectinglcontentionlthatlthelseller’sIU.S.Ibasedldistributorlwaslanlagentlof
thelsellerlandlstatinglthatlthelbuyer’sldealingslwithltheldistributorldidinotlestablishlseller’slplaceloflbusinesslinlithelU.S.); ICCICourt
ofl Arbitration,IParisl(France),lCaselNumberl7531,06 THE ICC INTERNATIONAL COURTIOF ARBITRATION BULLETIN 67,0n.20(1995),
casellabstract availablelati<http://cisew3.law.pace.edu/cases/94753 1il.htmI>I(lastlvisitedIMar.126,12005)l(holdinglthatithelfactIthat
thelbuyerlhadlconductedlpartloflthelnegotiationslthroughlitslliaisonlofficelsituatedlinlthelseller’slcountrylwaslofinolrelevancelfor
thelpurposesloflinternationalitylunderlthelCISG).
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businesslexistsliflalpartyluseslitlopenlyltoliparticipatelinltrade [...],lwhichlmeanslthatlthelplacelof
businessimustinotlbelmerelyltemporarylandimustidisplaylalcertainldegreeloflindependence”land,
basedlonlithatlipremise,lheldlthatlalSpanishlrepresentativeloflalGermanlsellerl“didInotlpossesslan
independentlauthorityltolactlinlthelformloflpowerltoldecideluponlandlclosellaldeal”,lsince
“negotiationsliconcerninglthelformationlofllalcontract,lprices,ldeliverylperiodslandlremedieslhadlto

belheldiwithlthe [seller]”**.

Inltheldomainloflelectroniclcommerce,lthelrulelsetiforthlinlArticlel10(a)lislparticularlylrelevant.
Asllithwasimentionedlelsewhere” [Articlel10(a)ldealsiwithIthelsituationlwherelalpartylhasimultiple
placesloflbusiness,lprovidinglthat,[fol CISGlpurposes,thelplaceloflbusinesslisithellonel“whichlhas
thelclosestlrelationshipltolthelcontractlandlitsiperformance”** [Pursuantitolthislprovision,Ithe
circumstanceslrelevantlitoldeterminelwhetherlalplaceloflbusinessimeetsithatldefinitionlarelthelones
“knownltollorlcontemplatedibylthelpartieslatlanyltimelbeforelorlatithelconclusionloflthelcontract”.
Thelreferenceltolthelrelationshiplwithlthelcontractlandl(particularly)itolitslperformancelinlArticle
10(a)lrevealslithatldeterminationlofithelrelevantlplaceloflbusinessllisinotlformalisticineitherlabstract
but,laslpointedlinlscholarlylwriting,Ibasedlonlal“morelsubstantiallandireallconnection”;lwhat
mattersﬂisﬂnotﬂthe[lheadﬂofﬁce,Ubutﬂ“the[lplaceﬂfromﬂwhichﬂthe[ltransaction[lisﬂto[lbeﬂperformed”27.

I1.1.2.2.[Determininglplaceloflbusinesslinlelcommerce

Aslfarllaslthellgroupllofltechnologiesliwhoselpurposelisltollextendlhumanlabilityltolcommunicatell(e.g.
elmail Jtextlchat,/InternetlTelephony)lislconcerned,lthellconceptlofiplaceloflbusinessldoeslnotlpose
anyladditionalldifficultieslcompareditoltraditionalltransactions interdlabsenteslusinglinstantaneous
orllnonlinstantaneouslcommunicationlitoolsl(e.g.lcontractloflsaleslconcludedlbylletter,ltelegram,
telex™®),lor interlpraesentesl(e.g.Jphone)” .IThoseltechnologieslservelonlyltolconnectltwolpersons
locatedlinldifferentlplaceslandlallowlthemltolnegotiateltheirlagreement.[Technologieslfor
interpersonallcommunicationlldolnotlcreatelnewlrelationshipsl(orlconnections)loflthelpartieslwith
differentljurisdictions.lForlinstance,linllalcaseloflalcontractloflsalelconcludedlinlalvoicelcalllover
thellnternet,lthelsellerlandlthelbuyerlarelreachingleachlotherlbylmeansloflalgloballinformation
network,lbutlbothloflthem,latlleastlinlprinciple,lremainlonltheirlrespectivelplaceslofibusiness.
Indeed,lthislsituationl(andlothersloflinstantaneouslorlnonlinstantaneouslcommunications)lis

** See OberlandesgerichdlStuttgart, supralnotel21.

% See supralnotel15landlaccompanyingltext. SeelalsolFrancolFerrari, supralnotel19,latl30(statinglthat,[“wherelthelpartieslknowlthat
thelcontractllisltolbelperformedlatlalplacelofibusinessldifferentlfromlthelonelinvolvedlinithelconclusionlofithelcontract,ltheltextlof
Articlel10(a)lsuggestlithatlthelrelevantlplaceloflbusinesslislthelonelwherelperformanceltakeslplace”).

Articlel 10(a)lislparticularlylrelevantlinlthislcontextlbecauselthelcaseslinlelcommercelwhereltheldeterminationlofithelplacelof
businessimightlbelcontroversiallarelthoselwhereltheluseloflelectronicloflmeanslcommunicationlcreateslthelimpressionlthatlthe
partylhasimorelthanlonelplaceloflbusiness;itherefore,levenliflonelfindslthatithelelementslofltheldefinitionloflplaceloflbusinessliare
metlforfallithelpossiblelplacesloflbusiness,lArticlel10(a)iwilllbelapplicableltoldeterminelthelrelevantlplaceloflbusiness./Thislmatter
willlbelexploredlinlPartllI.1.2.2.

”UErikﬂ]ayme, supralnotel20,latl31. Seelalso AmtsgerichtlDuisburg,1Germany,l130Aprill2000, availablelat
<http://cisgw3.law.pace.edu/cases/000413¢1.html>(lastlvisitedlApr.09,12005)I(statinglthat]“[p]lacelofibusinesslinlthelmeaninglof
Art.110andl100CISGlislthelactuallplaceloflbusiness”).
B[TelegramlanditelexlareltechnologicallmeansloflcommunicationlexpresslylacknowledgedibylthelCISGland, Hfotlitslpurposes,Jare
deemeditolbelinlwritingl(Articlel13).[ThislprovisionlwilllbelexaminedliproperlylinlPartIIII.1.2.
*10nltheldistinctionlbetweenlcontracts interlabsentes and interflpraesentes, seelgenerallylRicardolLILorenzetti, supralnotel5,latl193

(statinglthatlalcontractllis inteflabsenteslwhenltherelislalrelevantldelaylbetweenlthellofferlandlthelacceptance;ithisldelaylcreateslsome
riskslthatimustlbellallocatedlbetweenlithelparties).
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similarltolthelonelwherelthelpartieslconcludelalcontractloflsalelbylphone:Inolonelwilllinquire
aboutlalpossiblel“virtual”’lIplaceloflbusinesslloriconsiderwhetherlthelfactlthatlthelvoicelwas
transmittedlloverlithelnetworkloflonelorlmoreltelephonelcompanieslislsomehowlrelevant.lHowever,
dueltolthelfactlthatlthelpartieslarelnotlphysicallylpresentlbeforeleachllother,ltheluselloflthose
technologiesliposeslsomelproblemslinlirespectltolthelrequirementloflapparentlinternationalityl(or
nonlreliancelonltheldomesticlsettinglofltheltransaction) ™.

Inlcontrast,lwhenlthelpartiesluseltechnologieslinlalmorelextensivelmanner,lsomeldifficultieslarise
inldetermininglwhereltheitlplacesloflbusinesslare.

I1.1.2.2.1.[Exploringlalternatives:lpossiblel“places”loflbusiness

Thelsituationlisldifferentlwhenlinformationlsystemslplaylanlactivellrolelinlthelformationloflthe
contract,lsinceltheluseloflthoseltoolslcanlpotentiallylleadltolithelconclusionlithatlthelpartiesihave
otherlrelationshipslwithldifferentiStateslorlevenliwithInolStatelatlall.lThoseldifficultieslariselduelito
thelfactlthatlthelsaleslcontractlislformediwithoutlhumanlinterventionliforlthatlspecificltransaction
—atllleastlinlrespectltoloneloflthelpartiesi—,lcreatinglsometimeslthelimpressionlthatltheltransaction
transcendslthelphysicallrealityland,ltherefore,lthatlitldoeslnotlhavelanylterritoriallconnection.lAs
allconsequence,lsomelwilllsaylthat,lforlinstance,laltransactionldoeslinotlhavelalrelationshiplwithlone
particularfjurisdiction,Ibutiwaslcelebratedlinlal“virtuallplace” ' [Basedlonlthat,Jonelcouldlsaylthat
thelpartiesIplacesloflbusinesslarelalsol“virtual”” InotlconnectedltolthelterritoryloflanylStatel(for
instance,lthelseller’slplaceloflbusinesslwouldlbelhislweblsite).[ Thelconsequenceloflthativiewlislthat
theltechnologicallenvironmentllislalnewl(nonlterritorial)lspacelforlwhichlspeciallrulesishouldlbe
developed’’jldueltolthatlcircumstancelitlcanlbelusedlonlylfor dellegelferendalpurposeslandliiwould
certainlylbellincompatiblelwithltheltextloflthelCISG [laslitlislclaimedllaterlonlinfithislpaperl(Part
11.1.2.2.2).

Anllalternativeltoladoptinglaliconceptloflal“virtual "Iplaceloflbusinessiwouldlbelltolseekltoldetermine
thel“real”Iplaceloflbusinesslofithelparties.lHowever,Ithatlisinotlalsimplelquestion,ldueltolthe
existenceloflatlleastlthreeldifferentlpossibilities: (a)lplacelwherelthelhardwarelisllocated, (b)Iplace
fromlwherelthelinformationlsystemllislaccessedland (c)Inolspecificlirule.

Alternative (a)lconsistslinlsettinglalrulelpursuantltollwhichlthelpartyllwholuseslinformation
technologyltoolslinlthelformationloflcontractslhaslherlplaceloflbusinessiwherelthelhardwarelthat

% See infralPartlIL.1.3.

31[lForﬂaﬂcommentﬂonﬂthatﬂview, seelRicardolL.ILorenzetti, supralnotel5,latl198199.
?Indeedlinlsharplcontrastitolthelpositionlhereladopted, lithaslbeenlalreadylstatedithatlthel CISGlwouldlacceptlal“virtual "Iplace
oflbusiness. Seel].A.[Graham, LalConvenciénldelVienalsobrellalCompraventallnternacionalldelMercaderiaslylellComerciolElectrénico,139
REDI REVISTA ELECTRONICAIDE DERECHO INFORMATICOlatlY020(Vlex,02001) availablelat
<http://premium.vlex.com/doctrina/REDI Revista Electronica_Derecho Informatico/Convencion_Viena Compraventa In
ternacional_Mercaderias_Comercio_Electronico/21000115520,0 L.htm[>[(statinglthat,liflalvirtualldomicilelhaslbeenlacknowledged
bylnationallcourtsIforlprivacylpurposes,litlshouldldelextendedltolthelCISG,Iparticularlyldueltolthelfactlthatlitlcanlbelupdated
throughoutltime).
Pllnlfact,lsomelcommentatorslsuggestithatltheltechnologicalldevelopmentslshouldlbelfollowedIbyltheldevelopmentloflalnewlfield
inlthellaw,loftenlcalledl“CyberspacelLaw”. Seell.ITrottterlHardy, ThelProperlLegallRegimelforlCyberspace,155 U. PITT. L. REV. 993,
1053010540(1994))(concludinglthatlsomeloflithellegallproblemslinlcyberspacelarelthatithelsamelthatlarisellinlrealiworld,lbutlothers

arelnewlenoughltolrequirelsolutionsitailorediitolthelcyberspace).
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supportshherlsystemlislphysicallyllocated.lForllinstance,liflalsellerluseslalfullylautomatedland
interactivellweblsiteltolselllitslproducts,lherlplaceloflbusinessiwouldlbelthe situslwherelthellmachine
(oftenlcalledl“weblserver” *)ithatl“hosts " Ithelwebsitelisllocated [ Thislapproach,lhowever,Jhaslits
drawbackslandimightlcreatellevenlmoreldifficulties,laslitlwilllbelexploredlinlPartlll.1.2.2.3.

Alternative (b)ltakeslintollaccountlthelpotentiallofithoseltechnologieslinlpermittinglalpartylitolreach
virtuallylanybodylinlthelworld.IStilllconsideringlthelexampleloflithelsellerlwholmaintainslalweblsite
tolselllitslproducts,litlislpossibleltolsaylthatlthisltechnologyllallowslherltolofferlherlproductsito
anyonelandlanywhere, justllikeliflitlhadlsetlupllalreallstorellinlalllthelplaceslwherellitslweblsitellislaccessible.
Indeed,Ithoselelcommercelsolutionslarelloftenlcalled]“virtual "Istores,lsinceltheylallowlithelbuyerlito
buylgoodslandlbrowselthelseller’sloffersllikeliflshelwerelphysicallylinsidellalseller’slstorelwithout
leavinglthelplacelwherelshellis.[Inlthisllineloflreasoning,lsuchllal“virtual "lstorelwouldlbellocated,lfor
legallpurposes,linlthelplacelfromlwherelitlislaccessedibylthelbuyer;llinlotherlwords,lthelseller’slplace
oflbusinessiwouldlbelwhereverlthelbuyerllis.[ Thislpositionlhasinotlbeenlladoptediwithinlthelcontext
oflthelCISG,IbutlinlanotherlfieldloflU S Jdomesticllawl(generalljudicialljurisdiction”)lalsimilar
constructionhaslalreadylbeenlaccepted “I—Idespitelofithelcritiquesimadelagainstlit’”.llnlfact,lsuch
alconclusionlwouldlleadltolthelexclusionloflthelgreatimajoritylloflthoseltransactionslfromlthe
sphereloflapplicationloflthelCISG:liflthelcountrylofithelseller’slplaceloflbusinessiwerelthelsamelas
thelbuyer'sltherelwouldInotlbelinternationalitylunderlArticlel1(1) ™.

*)Usually,lanlelcommercelweblserverlholdslaldatabaselwithlinformationlaboutlthelproductsl(e.g.Javailability,Ipricelandlother
relevantlinformation),landlrunslthelapplicationsinecessaryltolmakeltolmakelthelweblsiteloperational.

PIGeneral inlpersonamljurisdiction,laslopposediitolspecifidjurisdiction, lislbasedlonlthelcontactslofitheldefendantwithlthelforum
statellandlallowslthelcourtltolhearlanylclaimlagainstlithatldefendantl(notlonlylclaimslrelatedltolthelcontactslwithlthelforum);lin
generallterms,[lifitheldefendantl“doesIbusiness”linlthelForumlState,ltherelislgeneralljurisdiction.lInlHelicopterosiNacionaleslde
Colombia,IS.Allv.[Hall,14660U.S.0408,14140(1984),lthelU.S.ISupremelCourtlextendedlthelduelprocessitestlaffirmedlinlInternational
ShoelCo.lv.IWashington,13260U.S.03 100(194 5)iforspecifidjurisdictionltolalcaseloflgeneralljurisdiction,lholdinglthat]“[dJuelprocess
requirementslarelsatisfiedlwhenlinlpersonamljurisdictionlislassertedloverlalnonresidentlcorporateldefendantlithatlhaslcertain
minimumlcontactslwith [thelforum[lsuchlthatlthelmaintenanceloflthelsuitldoesinotloffendltraditionallnotionsloflfairlplayland
substantialljustice”l(citationslandlinternallquotationlmarkslomitted);laccordingltolthelcourt,]“continuouslandlsystematiclgeneral
businesslcontacts”larelrequired, Helicopteros,14660U.S.Jatl4 16.1SomelCircuitiCourtslfoundlgenerall“doinglbusinessljurisdiction
basedlonlcontactslwithlthelforumIStatelstemminglfromlanlinteractivelweblstorel(seelinfralnotel36).
36[IInDGator.comﬂCorp.Uv.ﬂL.L.UBean,DInc‘,D34 10F.3d.010720(9thICir.12003)lvacatedlrehearinglgranted enlbanc,13660F.3d17890(9th[Cir.
2004),IthelU.SICourtloflAppealslforlthel9 ™ ICircuitlfoundithatiCalifornialCourtslhadlgenerall“doinglbusiness ljurisdictionlover
L.L.IBean,lalsellerloflclothinglandloutdoorlequipmentslwhichlwasInotlphysicallylpresentlinlCalifornia,lbasedlonlthelfactlthatlitldid
businesslinlCalifornialthroughlitsl“interactive”lweblsite.[Statinglthatlgeneralljurisdictionlexists]“whenltherelarel‘substantial lor
‘continuouslandlsystematic’lcontactslwithlthelforumlstate,levenlifithelcauseloflactionllislunrelateditolthoselcontacts” IlthelCourt
foundlgeneralljurisdiction,lamonglotherlreasons,lbecauselL.L.[Bean’slweblsitel“islclearlylandldeliberatelylstructureditoloperatelas
allsophisticatedlvirtuallstorelinlCalifornia”. Id.latl1076078.IThelCourtlheldlthatlactuallpresencellinlthelStatelisinotlrequired. Id.Jat
1079.1Notinglthad“L.L.IBean’slweblsidelisThighlylinteractivelandiverylextensivelandlthatl“L.L.IBeanlclearlyldoeslbusinessloverlthe
Internet’” IthelCourtlfinallylconcludedithatl“L.L.[Bean’slcontactslwithICalifornialwerelsufficientltolconferlgeneralljurisdiction”.
1d.0at11080.0Althoughlthisldecisionliseemsltolbelhighlylquestionablel(seelinfralnotel37),Ithelsamelconclusionlwaslreachedibylatlleast
anotherlcourt: seelGormanlv.JAmeritradelHoldinglCorp.,12930F.3d1506,15120131(D.C.ICir.012002).0lflthoselcourtsifindithatla
defendantl“doeslbusiness”linltheirlStateslthroughlherlweblsite,litlislnotlimpossiblelnorlimprobablelthatltheyluselthislkindlof
reasoningltolholdlthatlalsellerlwholsellslherlproductsloverlthelweblhaslherlplaceloflbusinessiwherelherlsitelislaccessed, i.e.lwhere
thelbuyerlisllocated.

ndeed,IthelconclusionlreachedlbylthelCourtlin Gator.comlseemsltolbelunsound,lspeciallylconsideringlthelriskslitlcreates.lnlthat
aspect, seelRobertl]].ICondlin, “DefendantlVetolor“TotalityloflthelCircumstances”It’sI TimelforlthelSupremel CourtltolStraightenlOutlthe
PersonalllurisdictionlStandardlOncelAgain,154 CATH. U. L. REV. 53,01350n.5140(2004)I(notinglthatlthe Ameritradelrule]“wouldlpermit
alplaintiffitolbringlanylkindloflclaimlagainstlalpartylinlalstatelinlwhichlthatlpartylhaslanlaccessiblelinteractivelwebsite,Jevenlifithe
claimlhasInolconnectionlwithlthelstatelorlthelwebsite”land,“[s]incelwebsiteslarelusuallylaccessibleleverywhere,Ithislmeanslthatla
defendantIwithlanlinteractivelwebsitelcouldibelsuedlonlanything,leverywhere”).
*Inlfact,Ithelonlylsituationfwherelinternationalitylcouldlbelfoundiwouldibelwhenlithelbuyerlaccessedithelseller’sl“virtual "Istorelin
alStateldifferentlfromlthelonelwherelthelbuyerlhaslherlplaceloflbusiness.
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Finally,lalternative (c) basicallyldisregardslithelfactlthatltheltransactionlwaslconcludedlbylelectronic
meansllandlseeksltoldeterminelthelplaceloflbusinesslofithelpartiesllikellinlanylotherlcontractloflsale.
Amonglithelfourlpossibilitiesl(i.e.,lthel“virtual"lplacesloflbusinesslrule,lplusithelthreelalternatives
toldeterminelthel“real”Iplaceloflbusiness)lhereldescribed,lthellastlonelseemsltolbelinllinelwithlithe

CISG,lasllitlislclaimedlinlPartsII.1.2.2.20andl1I.1.2.2.30thatlfollow.

[1.1.2.2.2 [Rejectinglal“virtual "Iplaceloflbusiness

Acknowledginglthelexistenceloflal“virtual "Iplacelloflbusinesslislclearlylincompatiblelwithlthel CISG,
unnecessaryltollachievelitslpurposeslandlinlfactiwouldlexcludelelcommercelfromlitsispherellof
application.[ThelreasonlislbecauselthelCISGlrulelonldirectlapplicability, i.e.JArticlel1(1)(a),lrelies
extensivelylonlterritoriality:lthelConventionlislapplicablelonlylifithelplacesloflbusinesslloflthe
partiesllare locatedlinldifferentlContractinglStates.JAslallqconsequence,lArticlel1(1)(a)lonlylworkslif
thelplacesloflbusinessloflithelpartieslarelattachedlitolaljurisdictionland,ltherefore,lal“virtual "lplace
oflbusiness,Inotllinkedltollanylterritory,lcouldineverlbelthelbasislforldirectlapplicability.
Acknowledginglthellpossibilityloflal“virtual’lplaceloflbusiness,latlleastlwithinlthelcurrent
frameworklofllthelCISG,lwouldlleadltolthelconclusionlthatlthelConventionlislnotldirectly
applicableltolelectroniclcontractsloflsale.

Furthermore,ltheldefinitionloflgoodsl“asltangiblelmovables”linlthelCISGl(seelinfrallPartlI1.2.2)
suggestslthat,Jsomewhere levenlforlalsellerlwholloperatesibasedlexclusivelylonlthellnternet,lthere
mustlbelalphysicallplacelfromlwherelthellgoodslareldispatchedlland/orllatlleastlfromliwherelshe
coordinateslherlactivities.[Evenlinlthelextremelexampleloflalsellerlwholsellslgoodslonlherlown
namelbutlonlylactsibyldirectinglthirdlpartiesltoldeliverlthelgoodsitolthelbuyer ltherelwilllcertainly
bellsomeplacelfromliwherelthelsellerlwilllrunlherlbusiness.[However,litlshouldlbelnotedlthatlithe
technologylpermitsllevenlanlindividualltolrunlsuchlalbusinessiwithoutlthelneedloflhiringlstafflor
investingllonlpremisesltolexplorelherlactivitiesland,lthus,ltherelmightlbelnollactuallplacelof
business;linlthislcase,lArticlel10(b)Iwilllprovidelalsolution:1“iflalpartyldoeslnotlhavelalplacelof
business,Ireferencellisltolbelmadeltolhislhabituallresidence”.

11.1.2.2.3.[Findinglthel“real lplacelloflbusiness

Toldeterminelthel“real”lplaceloflbusiness,lonelhasltolbearllinlmindlithelrequirementslof stability
and autonomyldevelopedibylCISGleasellaw* landlthelunderlyinglidealoflal“substantiallandireal

*Nnlthislexample,lwhetherlthelapparentlsellerlislinlfactlalsellerlforl CISGlpurposesi(andinotlanlagentlofithelpartyltolwhomihe
directsltoldeliverlithelgoodsltolthelbuyer)lislanlissuelgovernedibyldomesticllaw,InotlbylthelCISG.[Therefore,lthellawlapplicable
underlthelconflictlofllawslrulesloflthelforumlwillldeterminelwholarelthelpartiesltolthelcontractloflsale. SeelFrancolFerrari, supra
notel19,0atl25026. Seelalso, interlalia, RheinlandlVersicherungenl(TribunaleldilVigevano), supralnotel16,latlf023, Amtsgericht [PettylDistrict
Court] Alsfeld,1Germany,0120Mayl01995,1CaselNumberl310C01534/94 ,lcaselabstract availablelat
<http://cisgw3.law.pace.edu/cases/9505 1 2g1.htmI>I(lastlvisitedlApr.127,012005); OberstelGerichtshofl[SupremelCourt],lAustria,120
Marchl1997,1CaselNumberl200bl58/97m,lcaselabstract availablelati<http://cisgw3.law.pace.edu/cases/970320a3.htmI>I(last
visitedlApr.127,012005).

0 Seelsupralnotesi20,121,022,023 124landlaccompanyingltext.
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connection”lbehindlArticlel10(a)*' IBasedlonlithat,litlislpossibleltolconcludelthatithelplacelwhere
thelcomputerlsysteml(server)lisllocatedlisinotlbylitselflalplaceloflbusinessinor,levenliflitlcouldibe
seenllinlalparticularlcaselaslalplaceloflbusinessloflonelloflthellparties,lthelrelevantlonelunderlArticle
10(a).[Thislplacelmightlbelstable,lbutlitldoeslnotlnecessarilylhavelthelrequiredlautonomous
character.

Indeed,lquiteloftenlthoselcomputerlsystemslarelphysicallylinstalledlinllallocationldifferentlfromlthe
parties’Iplacesloflbusiness;therelarelseverallcompanieslspecializinglinlofferingltheitlownlcomputer
systemsltolhostlithelapplicationslnecessaryltolrunlelcommercelsolutionsl(“weblsitelhosting”)lorleven
tollprovidelthelinfrastructurelforlcomputerlsystemslownedibylotherlcompaniesl(“collocation”) .
Sincellitlisllpossiblelthatlthelinformationlsystemlwilllbellocatedlinlallplaceldifferentlfromlthelone
wherelalpartylcarrieslonlitslactivities,litlmustimeetlbylitselflthelrequirementloflautonomy.
However,litldoesInot.[Firstly,Janlinformationlsystemlcertainlyld oeslnotlhavellautonomyltoldecide
whetherltolcloselaldeallorlnot;lrather,litlwilllissuelofferslorllacceptanceslonlyliflprogrammedltoldo
sollinlthelgivenlcircumstances.lSecondly,lthelpartiesldolnotlhaveltolbelphysicallylcloseltolthe
equipment:lprogramminglandltransferringllinformationltolthelserverlcanlbelmadelremotely,
withoutlthellneedlforllcontinuouslphysicallpresencelofithelpartiesl(i.e.,Inolneedlforlanlautonomous
structurelaroundlthelequipment);lindeed,lthelplacelfromlwherelthelinformationlsystemlis
programmedlimightlhavelthelrequiredlautonomouslcharacter.

Therefore,Ithelplacelwherelthelparties'Iserverslarellocatedlisinotirelevantibylitself" JInlfact,
acceptinglsuchllaldefinitionllcouldlleadltoladditionallproblems,lsincelitlisinotlunusuallfor
companies,lparticularlyltoltransnationallcorporations,ltolhavelserverslinldifferentlplaceslandlalllof
themlImightlhavelalrolelinlclosingltheltransaction:[forlinstance,lonellserverlmightlhostlthelseller’s
weblsitelandlanotherlaldatabaselcontaininglrelevantlinformationlaboutlherlproductsland
conditionslforlconcludinglalcontractloflsale ™.

Alternative (b)l—lthelplacelwherelthelparty’slinteractivelautomatedlsystemlislaccessiblel—lislalso
incompatiblelwithlthelconceptlofiplaceloflbusinesslinlthelCISG,lsincelitldoeslnotimeetlthe
requirementloflistability.ltlislmerelyltransitory:lithwillllastljustlforltheltimelthatlthelotherlpartylis
accessinglthatllsystem;lafterlthelpartieslconcludelthelcontractlsuchlplacelwilllnollongerlexistl(iflit
indeedlexistedlinlthelfirstlplace).

Therelarelatlleastlitwolpossiblelcounterlargumentsltolthislclaim.IThelfirstlislbasedlonlanlanalogy
withllal“reallworldlstore”;Iforlinstance,liflalbuyerlpurchaseslgoodslinlalseller’slstorell(i.e.,lherlplace
oflbusiness)land,lthellnextlday,lthelsellerlcloseslthelstore,lthislcircumstancelwouldinotlexclude
stability;Ithellsamelwouldlbeltruelwithlthelplacelloflbusinesslwherelthelinformationlsystemlis
accessed,lwhichllwouldl“close”lafterltheltransactionllislconcluded.[Thelsecondlargumentllisithatithe
buyerlcouldl“relopenlitlagainlbylrelaccessinglthelseller’slinformationlsystem.[Thoselcontentions,
however,lassumelthatlonelloflthelpartiesishouldlbelablelitolaffectlithelstabilityloflithelotherlparty’s

# Seellsupralnotel2 7landlaccompanyingltext.
“[Forfallistloflthelseveralldifferentimannerslalcompanylmaylputlanlinformationlsystemlonlline,lincludingltheltwolmentioned
above, seelDonaldlE.IBiedermanletlal, InteractivelOnllinelEntertainment,1647 PLI/PAT 263,139513980(2001).

“ AccordlAlessandralZanobetti, Contract)LawlinlElectronicdCommerce,/220000INT’L BUS. L.J. 533,0546,0n.50(2000)I(statinglthatl“the
locationlwherelthelserverllies,Jandlthuslwhereltheldatalarelrecorded,lshouldinotlbylitselflhavelallegalleffectlwithlrespectltolthe
determinationlof [placeloflbusiness]”).

* Seelsupralnotel34.
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placelloflbusiness;lthelconductlofloneloflthelpartieslshouldlbelrelevantltoldeterminellonlylitslown
placelloflbusiness,Inotlthelotherlparty’slplaceloflbusiness.JAdoptinglsuchllalconclusionlwouldllead,
forlinstance,ltolthelawkwardlsituationlwherellalsellerlcouldlhaveldifferentlplacesloflbusinesslforlan
identicalltransactionlmadelwithldifferentlbuyers.lInlrespectltolthelfirstlargument,lthelanalogylis
flawed:lal“reallworld”lstorelthatlcloseslinlthelnextlday islstablelpriorltolthelconclusionlofithellsales
contract,linlcontrastltolthel“placeloflbusinessiwherelthelinformationlsystemlislaccessible” lwhich
isl“opened”lforloneltransactionlandl“closedlatlthelsameltimelthatitheltransactionllisimade.

Itlislacceptedlamonglscholarslthat]“placeslofltemporarylsojournlcannotlbelconsideredl‘placeslof
business’”,Jland,lthus,l“onelcannotlconsiderlconferencellcenterslhousinglexhibitionslorlhotelslor
rentedlofficeslatlexhibitionslaslbeinglplacesloflbusinesslunderlthelCISG”* JAlthoughlinlthose
temporarylexhibitionslalcontractloflsalelmightlbelconcluded,lthellocationslwhereltheyllarelheldlare
notllacceptedlaslplacesloflbusinesslunderlArticlel 1loflthelConvention.[Thelsituationlislanalogous
tolelcommerce,lwhichlislalsollalmeansltolbringlprospectivelsellerslandlbuyersitogetherlland
overcomeltheldifficultieslofldealinglbyldistance.lFinally,levenlifithelplacelfromlwherelthelcomputer
systemllisllaccessedlwereldeemedltollbelalplaceloflbusiness,litlwouldlcertainlylnotibelthelonelwith
thelclosestlrelationshiplitolthelcontractlandlitslperformance ™, Iforlonelsimplelreason:thelplace
wherelthelbuyerl(“A”)lislaccessinglthelseller’sl(“B”)linformationlsystemlwouldldetermine B’slplace
oflbusinesslaslbeinglwhere Allisllocated,levenlthough Blwilllcertainlylperformlthelcontractlfrom
somelplacelelse,Inotl“inside” A’slplaceloflbusiness.

TheseltwolapproachesliwerelalsolrejectedlbylthelEuropeanlUnion,lwhichladoptedlinlthelel
commercellcontextlitheltraditionalldefinitionlofl“establishment”lsetlforthlbylthelEuropeanlCourt
oflJusticelcasellaw,lwhichlrequiresl“actuallpursuitloflanleconomiclactivitylthroughlalfixed
establishmentlforlanlindefinitelperiod”*";ItheylwerelalsolrejectedlbylthelUNCITRALIWorking
GroupllonlElectroniclCommerce,linlthelnegotiationsloflthelDraflUNCITRALIConventionllonlthe
UseloflElectroniclCommunicationslinlInternationallContracts*.lInlrespectltolthel CISG, litlhas
alreadyllbeenlsuggestedithatlitlisldesirableltolhavelonlylonelplaceloflbusinessiregardlessloflthe

“IFrancolFerrari, supralnotel19,0atl28. See alsolJohnlO.JHonnold,JUNIFORM LAWIFOR INTERNATIONAL SALESIUNDERITHE 1980
UNITED NATIONS CONVENTIONI§043,0320340(KluwerlLaw,lThelHague,03d0ed.01999), availablelat
<http://cisgw3.law.pace.edu/cisg/biblio/honnold.htmI>I(lastlvisited1Apr.016,12005);1AllisonlE.IButler, Interpretationlofl‘Placellof
Business’IComparisonlbetweenl Provisionsloflthe] CISGI(Articlell 1 0)landlthel CounterpartiProvisionsloflthel PECL,I60VINDOBONA J.1275,0276,
n.70(2002).

46,

IForlthelcriterionloflArticlel10(a), seelsupralnotel2 5landlaccompanyingltext.

T SedlCouncillDirectivel2000/31,[Recitalll 9,0200000.].0(L1178)01.0Inlthel1 9[hﬂrecital,Utheﬂdirectiveﬂprovidesﬂthatﬂ“[t]heﬂplace[lat
whichlanl“informationlsocietylservicelproviderllislestablishedlshouldlbeldeterminedlinlconformitylwithlthelcasellawlofithelCourt
oflJustice”, i.e.,;whereltherelisl“actuallpursuitloflanleconomiclactivitylthroughlalfixedlestablishmentIforlanlindefinitelperiod”.IThe
directivelfurtherlspecifieslwhatlislnotltolbelconsideredlaslplaceloflestablishment:1“thelplaceloflestablishmentloflalcompany
providinglserviceslvialanlInternetlwebsitelisinotlthelplacelatlwhichltheltechnologylsupportinglitsiwebsitellisllocatedlorlthelplacelat
whichlitslwebsitelislaccessible”.IForlalcommentlonlthel19™Irecitallofitheldirective, seelSaullLitvinoff, ThelEuropeanlUnionlland
ElectronidlCommerce,162 LA. L. REV.01211,0122202301(2002).IThelEuropeanlCourtloflJusticeldefinedl“establishmentlinlcasesldealing
withlthelrightloflestablishmentlsetlforthlinlArticlel430(ex52) etlseqloflthelEuropeanlCommunitylTreaty. Seel ThelQueenlv.ISecretary
oflStatelforlTransport,lexlpartelFactortamelLtdlandlothers[“Factortamelll”],1CaselCI221,/89,0[1991]0E.C.R.013905,11020;
CommissionloflthelEuropeanlCommunitieslv./UnitedlKingdomloflGreatlBritainlandINorthernllreland,ICaselC1246,/89,1[1991]
E.C.R.14585,1M021.

* See AnnextitolthdlReportlofithed Workingl GrouplonlElectroniclCommercellonlthelworkloflitslfortylfourthlsession)(Vienna,1 1 112 200ctoberl2004),
UNCITRAL,044""0Sess.0atl48,IU.N.0Doc.lA/CN.9/5710(2004),0also availablelat
<http://www.uncitral.org/english/workinggroups/wg_ec/index.htm>I(lastlvisitedIMar.131,12005)I[hereinafter]l“UNCITRALIDraft
ConventionllonlElectroniclCommunications”].IArticlel6(4)Isolfarlprovides:1“Allocationllisinotlalplaceloflbusinessimerelylbecause
thatfis:I(a)lwherelequipmentlandltechnologylsupportinglanlinformationlsystemlusedlbylalpartylinlconnectionlwithlthelformation
ofllalcontractllarellocated;lorl(b)iwherelthelinformationlsystemlImaylbelaccessedlbylotherlparties”.
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. . . 49
meanslusedltolthelconclusionlofithelcontract,lelectroniclorlthelmoreltraditionallones™ ,lan

inconveniencelthatltheltwollapproacheslanalyzedlabovelcertainlylcreate.lInlfact,litlseemslthatlnone
oflthesellsolutionsiwouldlbelcompatiblelwithlthelCISG;whatlislleftlisltheltraditionallapproach.

Theldefinitionloflplaceloflbusinesslinlelcommerce,llikelinlanylotherltransaction,lshouldlbelmade
onlalcaselbylcaselbasis.[Thelabovementionedlrequirementslof autonomouslcharacterlland stability
mustlbelmet;llifimorelthanlonelplacelmeetlthosellrequirements,Irelevantlonelwilllbeldeterminedlin
accordancelwithlthellidealoflsubstantiallandlreallconnectionlthatiunderlieslArticlel10(a).[Therefore,
itlislpossibleltolstatelthatlthelplaceloflbusinessloflalpartylwilllbelwherelshelpursueslherlleconomic
activitylonllalpermanentlbasislandiwhereltherelislautonomyltollconcludelthelsaleslcontract.lOne
shouldlneverthelesslbearlinlmindlthat, (a)linlelcommerce,lautonomyllmightlbelconstruedlaslithe
abilityltoldeterminelinladvancelthelconditionslunderlwhichlitlwilllissueloffersland/orlacceptances
bylprogramminglalserverlorlotherlinformationlsystem,levenlremotely.lAlso,lifltherelisimorelthan
onellpossiblelplaceloflbusiness: (b)lthelrelevantlplacelloflbusinesslis,lunderlthelprinciplelthat
underlieslArticlel10(a),lthelonelwhereltherelislactivitylthatlislmorelcloselylconnectedltolthe
conclusionloflcontractlandlitslperformance,lconsideringlthelelementslknownlbylthelpartiesllatithe
timeloflconclusionloflthelcontract’’; (c)liflthelpartieslindicatelwhereltheirlplaceslbusinesslis
located,lsuchlindicationlshouldlbelaccepted".

Thoselelementslwilllprovidelsomellguidancelinltheldefinitionloflplaceloflbusinessloflithelpartieslin
eachlcase,lbutlitlshouldlbelconcededlthatltheylmightlnotlleadltolonelclearlanswerlinleverylcase.
However,lthislproblemllisinotlexclusiveltolcontractsiconcludedlbylelectroniclmeans.[Therellare
multiplelwayslinlwhichlthelpartieslcanlstructureltheirlactivities.INumerouslcompanies,linlorderlto
benefitlfromlspecializationlinltradelandlfromlthelcomparativeladvantageslthatldifferentlcountries
have,Iperformltheirlactivitieslinldifferentljurisdictions’*;lforlinstance,litlislnotlunusuallfor

* See UNCITRALelCommercdlWkG:SecretariatiNotelonlelContractinglandICISG, supralnotel 18 Jatl50(Y112)I(statinglthat,liflanlapproach
basedlonlaldefinitionloflplaceloflbusinesslisladopted,l“[sJuchlaldefinitionlshouldloflcourselnotidisplacelthelgenerallylunderstood
meaningloflthelnotionllofl‘placeloflbusiness lunderlthelConvention,lasldevelopedlinllegallliteraturelinlthelabsenceloflaldefinition
ofl'placellofibusiness landlthatl“everyleffortishouldlbelmadeltollavoidicreatinglalsituationlwherelanylgivenlpartylwouldlbelconsidered
aslhavinglitsiplaceloflbusinesslinlonelcountrylwhenlcontractinglelectronicallylandlinlanotherlcountrylwhenlcontractinglbylmore
traditionallmeans”). SeellalsolFrancolFerrari, supralnotel18,latl291.
ThelidealthatlunderlieslthelcriterionlsetlforthlinlArticlel10(a)lisloflal“substantiallorlreallconnectio n"I(seelsupralnotel2 7land
accompanyingltext).[Therefore,litlisldoubtfullthatlthelplacesiwherelinformationlregardinglanlelectroniclcontractlisirecordedlor
wherelthelapplicationlsupportinglthelparty’slinformationlsystemlislrunninglcouldlbelconsideredibylthemselvesirelevant,levenliflone
doesInotlagreelwithlthelargumentlithatlthosellplacesldolmeetlithelrequirementloflautonomy.lFurthermore,lthelplacelfromliwherelan
informationlsystemlislaccessiblelmightlhavelalrelationltolthelconclusionloflthelcontract,lbutlislcertainlylnotlconnecteditolits
performance;lhence,levenliflonelwasltolrejectithelclaimlithatlitlcannotibelalplaceloflbusinessidueltolthellackloflstabilitylandlargue
thatlitlislindeedlalplaceloflbusinesslitiwilllnotlbelthelrelevantlonelunderlArticlel 10(a).

51UInﬂrespectﬂto[litemﬂ(c)ﬂabove, see UNCITRALIeICommercelWkG:SecretariatlNotellonlelContractinglandICISG, supralnotel18,latl41(Y19)
(statinglthatl“[w]herelthelpartiesltolalcontracticoncludedlelectronicallylclearlylindicatelwhereltheirlrelevantlplaceloflbusinesslis
located,Ithatlplaceloflbusinesslisltolbeltakenlintolconsiderationllinldetermininglthelinternationalitylofithelsalesltransaction”). See
alsolFrancolFerrari, supralnotel18,latl2900andlArticlel6(1)loflthe UNCITRALIDraftlConventionlonlElectronidlCommunications, supra
notel48latl47 [Inlcaseloneloflthelpartiesimisrepresentsithellocationloflitsliplacelofibusiness,litlisinotlcleariwhetherlsuchlissuelwould
belgovernedlbyldomesticllawll(i.e.liflitlwouldlfalllintolthelexclusionloflvalidityllissueslunderlArticlel4(a)loflthelCISG)lotlresolvedlby
thelCISGlitself;lthelUNCITRALIDraftlConventionlonlElectronicdlCommunicationslsolveslthelissueldirectly,lwhenlitlprovideslin
Articlel6(1):1“ForlthelpurposesloflthislConvention,lalparty’slplaceloflbusinesslislpresumeditolbelthellocationlindicatedIbylthat
party,JunlesslanotherlpartyldemonstratesithatlthelpartylmakinglthelindicationldoesInotlhavelalplaceloflbusinesslatlthatllocation”.
52 Seel AndreasiF.JLowenfeld JINTERNATIONAL ECONOMIC LAW 70(OxfordlUniversitylPressi2003)1(2002)(noting,linlanlanalysislof
thelshortcomingsloflDavidlRicardo’sltheoryloflcomparativeladvantage,lthatl“thelriseloflmultinationallenterprisesihaslledltollvast
amountsllofltradelamonglaffiliatedlfirmslinldifferentlcountries,landltolinternationallinvestmentlaslanlalternativelandlsupplement
toltrade,ltolaldegreelwhollylunforeseenlbyltheleconomistsiwholdevelopedlandlexploreditheoriesloflinternationalltrade”).
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companiesltollcoordinateltheirlactivities,ldesignltheirlproducts,Jmanufacture,lstorelandlmarket
themlinlcompletelyldifferentlplaces.lHowever,lsuchlmovementlisinotldirectlylrelatedltolthe
developmentloflinformationltechnologyltoolsl(althoughltheylcertainlylturnlthoselcomplex
decentralizationlprojectsimorelfeasible)landlhencelthoselissueslarisellregardlessloflitheluselof
electronidimeanslforlthelconclusionloflthelcontract./Theluseloflelectroniclmeans,lhowever,lbrings
additionallproblemslinlrespectltolthelissueloflawarenessloflthelplacesloflbusinessl(“apparent
internationality”),laslitlwilllbelexaminedlsubsequentlylinlPart[II.1.3.

Itlshouldlbelacknowledgedlthatltheldefinitionloflplaceloflbusinessimightlbecomelmore
problematiclinlrespectltolthoselcontractslthatlarelconcluded andllperformedlbylthelsellerlthrough

electroniclmeansl(e.g.lacquisitionlandldownloadloflsoftwareloverlthellnternet);lhowever,lsince
thoselkindloflcontractslarelnotlcoveredibylthelCISG Ithatlislnotlalreallissue.

Inlfact,litldoesnotlseemlthatlinlalshortltermlthelelementsloflthelconceptioflplaceloflbusinessliwill
belmodified,lsincelthelDraftiConventionlonlthelUseloflElectroniclCommunicationslin
InternationallContracts ‘ldefineslitlunderlArticlel4(h)lasl“anylplacelwherelalpartylmaintainsla
nontransitorylestablishmentltolpursuelanleconomidlactivitylotherlthanltheltemporarylprovisionllof
goodslorlservicesloutloflalspecificllocation”.JAlthoughlinsertedlinlalDraftlConventionldealing
specificallylwithltheldifficultieslarisinglfromlelectroniclcommunications,lthislprovisionldoeslnot
seemltoltakelintolaccountlanylparticularitylloflelectroniclcommercelinllitsldefinitionloflplacellof
business.

11.1.3.0ThellrequirementloflapparentlinternationalitylinlArticlel 1(2)

Inltheldomainloflelcommerce,ltheldistinctionlbetweenldomesticlandlinternationalltransactions
tendsﬂtoﬂbeﬂblurredss,Uduel]toUtheﬂfactl]thatﬂisﬂdifﬁcu1tﬂtoﬂknowﬂwhere[lpartiesﬂareﬂwhenﬂtheyﬂare
dealinglonlline’.JUnderICISGIArticlel1(2),lthelinternationalitylofltheltransactionlisltolbe
disregardedliflthelfactlthatithelpartieslhaveltheirlplacesloflbusinesslinldifferentlStatesl“doesinot
appearleitherlifromlthellcontractlorlfromlanyldealingslbetween,lorlifromlinformationldisclosedlby,
thelpartieslatlanyltimelbeforellorlatlthelconclusionloflithelcontract”.[Thelpartiesimustlhavelhadlthe
opportunityltolbelawarelthatltheltransactionlislindeedlinternational;lifloneloflthemlhadllalbasislto

7 See infra,IPartll1.2.2.

5* Seel UNCITRALIDrafl ConventionlonlElectroniclCommunications, supralinotel48latl4 7.[Twolimportantlobservationslshouldlbelmade:
(a)lalthoughlthelDraftliConventionlcrystallizeslthelrequirementloflstabilityl(orl“nontransitory”lestablishment),litld oeslnotlmention
thelrequirementloflautonomouslcharacterlwhichlwasldevelopedlbyllegallscholarshiplandlcasellawlonlthelCISG; (b)lunderlArticle
19(1),lthelDraftiConventionlislintendedltolbelapplicableltolthel“useloflelectronicimeansliniconnectionlwithlthelformationlor
performanceloflalcontractlorlagreementltolwhichlthelCISGl(andlotherlconventions)lislapplicable;lthelprovisionlseemsltollimitlthe
applicabilityloflithelDraftlConventionltolissuesloflformationlandlperformanceland,lthus,litlislpossiblelitolconstruelitlasinotlbeing
applicableltollissuesloflapplicabilityloflthel CISG;lanyway,litlseemslthatlsuchlimpactloverlthelCISGlwouldlbelpossiblelonlylifithe
DraftlConventionlislratifiedIbylalliContractingIStatesltolthelCISG.

% See UNCITRALleICommercelWkG:[SecretariatiNotelonlelContractinglandICISG, supralnotell18,latl41(Y08);1FrancolFerrari, supralnote
18,0atl289;IRenaudiSorieul, ThellUnitedINationslConventionllonlContractsliforlthellnternationallSaleloflGoodsl(CISG)laslalSetloflUniform
RuleslforlElectroniclCommerce,14IBUS. L. INT'LI380,013810(2000).

% SeelJohnlID.IGregory, ThelProposed]lUNCITRALIConventionlonlElectroniclContracts,159 BUS. LAW. 313,03 190(2003)I(reportinglthe
argumentloflithoselwholsupportedithelidealofimakinglthelproposediConventionlapplicableltolbothldomesticlandlinternational
transactionslandlnotinglthatlthisldifficultylislmorelsignificantlwhenlthelpartieslareldealinglwithl“goodslthatlalareldeliverable
online”).
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relylonltheldomesticlsetting’ lofltheirldealings,lthe]Conventionlislnotlapplicable [Thelunderlying
principlellisitolpreventlthatlonelloflthelpartiesibelsurprisedlbylthelapplicabilityloflthelConvention,
aslitlislevidencedlbylthelexamplelgivenlduringlthelUnitedINationslConferencelthatlledltolthelfinal
textloflithelCISG;llaccordingltolthelSecretariatlCommentary,lthelConventionlwouldlnotlbe
applicablelunderlArticlel1(2)1“wherelthelpartieslappearedltolhaveltheirlplacesloflbusinesslinlithe
samelStatelbutloneloflthelpartiesiwaslactinglasithelagentlforlanlundisclosedlforeignlprincipal ™.

Althoughlsomeltechnologieslallowlthelpartieslitolnegotiatelfromlcompletelyldifferentlipartsliofithe
worldlasleasilylaslifltheylwerelinlthelsamelcountry,litlshouldlibelnotedlthatlinlmanylinstanceslthe
partieslwilllprobablylbelcompelledltolconsiderlatlalcertainlpointlofitheirldealingslitheldistance
betweenlthem.[ThatlislsoldueltolthelfactlthatlthelCISGlonlylcoverslcontractsllofisalelof tangible
goods,Iwhichlwilllgenerallylrequireltransportlfromlonellocationltolanother™ .IForlinstance,lthe
buyer,levenliflnotlbeingladvisedlbyllegallcounsellandinotlconcernedlaboutlthellawlapplicablelto
thellcontract,lwilllcertainlylconsiderlthelfreightlcostslandlpossiblylcustomslduties,lsincellthelgoods
willlbelimportedlfromlonelcountryltolanother;lconversely,liflthelsellerlhasltolarrangelforlthe
carriageloflthelgoods,Ishelwilllcertainlylhaveltolknowltolwhereltheleoodslshouldlbeltransported ™.
Inllotherlsituationslwherelthelinternationalityloflthelcontractiwasinotlpartlofithelnegotiationloflthe
parties,lotherlelementsimightlbelconsideredlitoldeterminelwhetherlthelrequirementsloflArticlel1(2)
werelmet.

Inlelectronicdlcommerce,litlhaslbeenlsuggestedlthat lwhenlthelpartieslcommunicatelwithleachlother
usinglanlInternetldomaininame’ I(eitherlbylelmaillorlthroughlaniweblsite)thatlislattachedltola
particularfjurisdictionl—lsuchlaslthelnameslwithlithelsuffixesl“.de”,[“.it"landl“.ar” [whichlstandlfor
Germany,[ltalylandlArgentina,lrespectivelyl—Ithislelementimightlbeltakenlintolaccountlto
determinelthelparties’lplacesloflbusiness’’.JHowever,lsuchldomainlnamesldolnoticreatela
presumptionlthatlthelpartieslhaveltheirlplacesloflbusinesslinltheljurisdictionslmentionedlinlthe
name;lratherllitlcanlonlylbeloneloflthelfactorslconsideredltolassistlinldetermininglwhetherlthe
partieslhadlconditionsltolbelawareloflithelinternationalityloflthelcontract,Ibutlilcannotibelusedlby
itselflaslalcriterionloflinternationality®’ IThelreasonlisithatloneloflthelpartiesimightlbelusinglone

5 SeelFrancolFerrari, supralnotel19,latl31.

% SeelSecretariatlCommentaryllonlArticlel 1lofithel19780Draft], UnitediNationsIConferencelonlContractsiforlthelnternationallSalelofiGoods,
OFFICIAL RECORDS: DOCUMENTSIOFITHE CONFERENCEIAND SUMMARY RECORDSIOFITHE PLENARY MEETINGSIANDIOFITHE
MEETINGSIOFITHE MAIN COMMITTEES (VIENNA, 10 MARCH - 11 APRIL 1980) 14,0150(1981), availablelat
<http://cisgw3.law.pace.edu/cisg/text/secomm/secomml0 1.htmI>I(lastlvisitedlApr.02,12005) andlinl DOCUMENTARY HISTORYIOF
THE UNIFORM LAWIFOR INTERNATIONAL SALES 4050(JohnlO.IHonnoldled.11989).

% SeeldiscussionliniPartlI.2.2.IflthelCISGlcoveredicontractsiperformedibylelectroniclmeans, ithenlthelpartieslwouldlprobablylbe
ableltolcompletelyldisregardleachlother’slplacelofllbusiness.

IThadislthelsituationldescribedlinlArticlel3 1(a)loflthe]CISG JInlthelcircumstancesireferreditolinlArticles]3 1(b)landl3 1(0),lidwould
bellreasonablelforlthelsellerltolrelylonltheldomesticlsettinglofltheltransaction.

' IDomainlnamelislanlinstrumentluseditolmakeleasierltolfindlalresourcellinlthellnternet;linsteadlofltypinglthellPIAddressl(a
numberlsuchllasl“192.168.100.100”)loflthelserverlwhereltheldesiredlresourcelisllocated,laluserlcanlsimplyluseltheldomainlname
(suchlasl“www.nyu.edu”),lwhichlisimorelfriendly.

62 See UNCITRA LlelCommercelWkG:1SecretariatiNotelonlelContrac tinglandICISG, supralnotel18,latl40(T010)(statinglthatl“[w]herela
partyluseslanladdressllinkedltolaldomainInamelconnecteditolalspecifidlcountryl(suchlasladdresseslendinglwithl‘.at lfolAustria,l'.nz’
forlNewlZealand,letc.),litlcanlbelarguedithatlthelplaceloflbusinesslshouldlbellocatedlinlthatlcountry”). SeelalsolFrancolFerrari, supra
notel18,0at]290.

63UThaIﬂisﬂtheﬂsolutionﬂsoﬂfarﬂadop’tedﬂinﬂthe UNCITRALIDraftlConventionlonlElectroniclCommunications, supralnotel48latl48.1Article
6(5)Iprovidesithatl“[t]helsolelfactlthatlalpartylmakesluseloflaldomaininamelorlelectroniclmailladdressiconnectedltolalspecific
countryldoesInotlcreatelalpresumptionlithatlitslplaceloflbusinesslisllocatedlinlthatlcountry”.JAccordingltolUNCITRALIW orking
GrouplonlElectronidiCommerce,Inothinglinltheldraftlparagraphl(5)loflArticlel6]“preventedlalcourtlorlarbitratorlfromltakinglinto
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oflthoseldomainlnameslwithoutlbeinglnecessarilylinlthelterritorylreferredltolinlthelsuffix./Suppose,
forlinstance,IthatlanlItalianlbuyerlnegotiateslbylelmaillalcontractloflsalelwithlanlltalianflsubsidiary
oflalGermanlicompany;lthellcontractlislconcludedlandlfullylperformedibylthelltalianlsubsidiary,
withoutlanylinvolvementloflthelparentlcompany,lexceptlthatlthelsellerlusedlthelelmaillsystemllof
itslparentlcompanyland,lconsequently,lthelGermanldomainlnamel(“.de”).lItlwouldlbelclearly
unreasonableltolassumelthatlsuchltransactionlislinternational,Jjustibecauselofltheldomainlnames
oflthelparties.lAlso,lsincelArticlel 1(2)Irequireslpossibilityloflbeinglaware,litlislpossiblelthatlonelthe
partiesimightlnotlhavelconditionsltolnoticelthelsuffixeslofltheldomainlinamesl—lforlinstance,lif,
whilelbrowsinglalweblsitelwithlaldomesticldomainlname,lshelislforwardedltolanotherlonelwithla
foreignldomainlnamelwithoutlhavinglthelpossibilitylofinoticinglthatl(e.g.,Ithelnewlweblsitelis
loadedlonlallwindowliwhichldoeslnotldisplaylthelladdressloflthelpagelbeinglviewed).ITherellislstilllthe
possibilitylthatloneloflthelpartiesldoesInotlknowltolwhatlthelsuffixlofltheldomaininamelstandslfor.
Finally,laldomainlnamelbasedlrulelwouldinotiworklforltopllevelldomainlnamesl(suchlasl.com”
andl“.net”),lwhichldolnotlhavelgeographicallsuffixes.”*

11.1.4.ITheldefinitionloflpartieslandlthellissuelofl “electroniclagents”

Whenltechnologieslarelusedltolreplacelhumanlinteractionlinlthelformationloflcontracts,lone
mightlwonderlwhol(orlwhat)lislpartyltolthelcontract:lthelpersonlthatlprogrammedl(orlentitylon
whoselbehalflalpersonlprogrammed)lthelcomputerltolissuelanlofferlorlacceptancelonlthat
particularlcircumstance,lorlthel“electroniclagent”lwhollissuedltheldeclarationslthatlultimately
formedlthelcontract’lAlthoughlthelanswerloflwho shouldlbelalpartyltolthatlcontractlseemsltolbe
obvious,ﬂthisﬂissueﬂisﬂnotl]settledﬂbyﬂtheﬂCISGﬂand,Uthus,UisUleftﬂtoﬂdomesticﬂlaw65.UNevertheless,
whenlthelissueloflelectroniclagentsiwasldiscussedlbylthelUNCITRALIW orkinglGrouplof
ElectroniclCommerce,litlhaslbeenlgenerallyladmittedlthatl“alcomputerlshouldinotlbecomelthe
subjectloflanylrightlorlobligation”*® [Indeed,lthe]lUNCITRALIModellLawlonlElectronic
Commercelldefinesl“originator”’landl“addressee”lofldatalmessageslas persons,JandlthelGuidelto
Enactmentlindicateslthatl“thelModellLawlshouldlinotlbelmisinterpretedlaslallowinglforlalcomputer
tolbelmadelthelsubjectlofirightslandlobligations”*”.JAlthoughlanylotherlviewlwouldlbe
unreasonable,lthatimatterlislleftltoldomesticllaw.

accountlthelassignmentloflaldomaininamelaslalpossiblelelement,Jamonglothers,ltoldeterminelalparty’silocation,lwhere
appropriate”, ReportloflthelWorkinglGrouplonlElectroniclCommercelonlthelworkloflitslfortylfourthlsessionl(Vienna, 01112 210ctoberl2004),
UNCITRAL,044"0Sess.0at0470(10113),0U.N.0Doc.0A/CN.9/57101(2004),0also availablelat
<http://www.uncitral.org/english/workinggroups/wg_ec/index.htm>0(lastlvisitediMar.131,12005).
64[lForﬂaﬂdiscussionﬂofﬂthisﬂproblem, seelUNCITRA LlelCommercel WkG:ISecretariatlNotelonlelContractingdlandlCISG, suprallnotell18,latl4l5
(1011);0FrancolFerrari, suprallnotel18,0at129009 1i(bothldiscussinglthelpossibilityloflconsideringlthatlthelpartylwholdealslwith
someonelusinglaltopllevelldomainlnamelcouldinotlsaylthatlshelwasInotlawareloflthelinternationalitylofltheltransaction). Seellalso
Report,UUNCITRALDWorkingﬂGmupﬂonﬂElectronicﬂCommerce,B4[1‘USess.Uatﬂ 191200(10989),0U.N.[Doc.lA/CN.9/4841(2001), availablelat
<http://www.uncitral.org/english/sessions/unc/uncl34/acn484e.pd>I(lastlvisitedlApr.03,12005)I[hereinafter]“UNCITRALlel
CommercelWkG:138 ISession[Report”].I0nelinconvenienceloflthislapproach,lhowever,lisithelfactithatimost]U.S.Icompaniesluse
topllevelldomainlnames,levenlithoughlsomeloflithemldolnotldeallinternationally.lAlso,litlislconcededithatlthislapproachlonlylserves
tolthelpurposelofideterminationloflapparentlinternationality;lthus,lanotherlsolutionlwouldlbelnecessarylforlpurposeslof
applicabilitylunderlArticlel1(1)(a),Iwhichlrequiresithatithelpartiesthaveltheirlplacesloflbusinesslinlalparticularljurisdiction.
SIThelCISGlislnotlintendedltoldeallwithlthellawloflagency;forlreferencesloflthatlissue,lsee supralnotel39.

5 SeelRenaudiSorieul, supralnotel55,latl3830(concludinglthatlthelpartylonl“whoselbehalflalcomputerlisiprogrammed, lforlexample
tolissuelpurchaselorders,lislultimatelylresponsiblelforlanylmessagelgeneratedlbylthelmachine”).

61 SeelArticlesl2(c)landi2(d)loflthelUNCITRALIModellLawlonlElectroniclCommercelandIfl3 5loflthelGuideltolEnactment,1G.A.
Res.051/162,1U.N.IGAOR,I51stlSess.,lU.N.IDoc.IA/RES/51/1620(1996),01Englishlversion availablelat
<http://www.uncitral.org/english/texts/electcom/mllecomm.htm>I(lastlvisitedlApr.03,12005)I[hereinafterl “UNCITRALIMLEC”].
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11.2.ISubstantivelSphereloflApplicationland/EICommerce
I1.2.1.00verviewlandlpotentiallissues

Articlesl1(1),020landl3lsetlthellimitsloflthelConvention’s rationelmaterizelspherelloflapplication.lIn
orderltollbelgovernedlbylthelCISG,lthelcontractlbetweenlthellpartiesimustlbella contractloflsalellof
goods® TaslArticlel1(1)Iprovides” [Therefore lthelapplicabilitylofithelUniformiSalesILawlrequiresla
definitionlof contractloflsaleland goods,lconceptslithatlmightlposelsomeldifficultieslinlsomelinstances
ofllelectroniclcommerce,laslitlwilllbelfurtherlexploredlinlPartII1.2.2.

Furthermore,lArticlel2loflthelConventionlexcludeslitslapplicabilityltolsomelcontracts,Ibasedllon
thel(consumer)lpurposeloflthelsalel(subparagraphl(a)),imethodloflsellingl(subparagraphl(b)),lthe
existencelloflpublicl(national)linterestlinlithelsalel(subparagraphll(c))lorithelnatureloflthelgoodslsold
(subparagraphsl(d),i(e)landl(f)).IWithinlthelscopeloflithislpaper,lthelexclusionloflcontractsloflsale
forlconsumerlpurposeslislirelevant.lArticlel2(a)lrequireslthatlthelsellerlknewl(orloughtltolhave
known)loflthelconsumerlluseloflthelgoodslsoldlinlorderltolexcludelthellapplicationllofithe
Convention.ISuchlknowledgelrequirementlforlnonlapplicability,lwhichllalreadylcreateslsome
problemslinlregularlreallworldltransactions,lposesladditionalldifficultieslwhenlthelcontractlislmade
withlthelluseloflelectroniclmeans,lanllissuelwhichlwilllbeldealtiwithlinlPartlII1.2.3.0Articlel3,
althoughlrelevantlforltheldefinitionloflthelCISG’ sﬂsphereﬂofﬂapphcatmn ldoeslnotlcreatellany
additionalldifficultieslwithinlthelelcommercelenvironment' .

11.2.2.0“Goods” [ “contractloflsale landlperformancelloverlthellnternet

Therellislsomeldiscussionlonlwhethetltransactionslinvolvinglsoftwarelandlotherlcreationslrecorded
inltangiblelmedial(orltransmittedlbylelectroniclmeans)larelcoveredlbylthel CISG.ISuchllcontroversy
arisesldueltolithelintangiblelnatureloflthoselcreationsl(althoughltheylareloftenlirecordedlinlitangible
media)landltolthelkindloflagreementlgenerallylusedlinlthoseltransactions.[Theldifficultylresideslon
thelnotionslof goodslland contractloflsale,lwhichlarelnotlexpresslyldefinedlinlthelCISG.

[1.2.2.1.1Basiclconcepts:1“goods”landl“contractloflsale”

ThelCISGldoeslnotldefinelinllexpresslitermslthelexpressionsl“goods”landl“contractloflsale”.
Nevertheless,litlislgenerallyllsaidlthatlanlautonomousldefinitionlcanlbelderivedlfromlthelCISG
withoutlrecourseltoldomesticllaw’ ' [Goodslarelusuallyldefinedlasl“tangiblelmovables”;lalthough
theltextloflArticlel30lsuggestsithatlgoodsloughtltolbelmovable  [theltangibilitylrequirementlis
basedlonltheldraftinglhistoryloflithelConvention.[Thelargumentlislthatlthelnotionlofl“goods”

IForlalcomprehensivelanalysisloflthel CISG’slsubstantivelsphereloflapplication, seelFrancolFerrari, supralnotel19,lat15815.
6QUCISGUArticleﬂl(1)Dprovides,ﬂinﬂtheﬂrelevantﬂpart:ﬂ“[t]hisﬂConventionﬂappliesﬂto contractsloflsalelof goods([...]".
PICISGlArticlel3Ipresentslithelthresholdirequirementsiforithelexclusionloflicontractsiforithelsupplylofigoodsltolbelmanufactured
otlproducedl(Articlel3(1))landlcontractsiwhichlinvolvelthelsupplylloflbothlgoodslandlservicesl(Articlel3(2)).I0Onlthatlissue, see
FrancolFerrari, supralnotel19,latl65074.
71USeveml[lcommentatorsﬂandﬂcourtsﬂsoughtﬂtoﬂdefineﬂgoodsﬂautonomously;ﬂforﬂreferences, seellinfralnotes]72,1740and75.

72 SeelFranklDiedrich, ThelCISGlandlComputeriSoftwarelRevisited,16 VINDOBONA J. SUPPLEMENT 55,0590(2002), availablelat
<http://www.maa.net/vindobonajournal/vi documents/vi 6_2 e_supplement_diedrich.pdf>I(lastlvisitedlApr.06,12005).
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underlthelCISGlcorrespondsitolthelonelunderlthel19640HaguelConventions' ;Isuchlconclusion
islbasedlonlthelfactlthatlthelEnglishlversionlofithelthreeltextsI(ULIS,IULFlandICISG)luseslthe
expressionl“goods” IwhilelthelFrenchlversionloflthelCISGl(whichlislalsolofficial)luseslthe
expression]“merchandises” linlcontrastltolithelexpressionl“objetsimobilierslcorporels”lusedlinlthelULIS
andlULF;lthisldifferencelinltermslisldeemedltolbelmerelylalterminologicallsimplificationlfromlthe
HaguelConventionsltolthelCISGlandlwaslnotlintendedltolbelanlevolution;ltherefore,litlislpossible
tolsaylthatlthellnotionlofl“tangiblelmovables”lpresentlinlthelHaguelConventionsl(fromlthelFrech
text “objetsimobiliersicorporels”)wasltransposedltolthelCISG . ISomelcourtsthavelalreadylinterpreted
Articlel1loflthelCISGltolconcludelthatlonlyl“tangiblelmoveable lgoodslarelcoveredibylthelCISG”.

Onlthelotherlhand,ltheldefinitionloflcontractloflsalelislderivedifromltheltextloflthelCISG,Imore
specifically,lfromlprovisionsloflithelCISGldescribinglthellobligationsloflthellpartiesl(Articles]30land
53)" [UnderlArticle]30,1[thelsellerlmustldeliverlthelgoods,thandloverlanyldocumentslirelatinglto
themlandltransferlthelpropertylinlthelgoods”;lconversely,lunderlArticlel53,1“[t/helbuyerlmustlpay
thelpricelforlthelgoodslanditakeldeliveryloflthem” [Havinglsaidlthat,lthelconclusionlislthatlalsales
contractl“obligeslonelpartyl(seller)ltoldeliverlgoodslandltransferlthelrightloflproperty,landlthe
otherlpartyl(buyer)ltolpaylthelpurchaselpricelandlacceptidelivery”;lthelunderlyinglidealisl“an

& SeelConventionlrelatingltolalUniformlLawlonlthellnternationallSaleloflGoods,Jul.l1,011964,018 340U.N.T.S.1107, availablelat
<http://www.unidroit.org/english/conventions/clulis.htm>I(lastlvisitedlApr.06,12005)I[hereinafter]“ULIS” JlandlConvention
relatingltolalUniformlLawlonlthelFormationlofliContractsliforlthelInternationallSalelofiGoods,Jul.l1,11964,018340U.N.T.S.0169,
availablelati<http://www.unidroit.org/english/conventions/clulf.htm>(lastlvisitedlApr.16,12005)I[hereinafter] “ULF”].
"Forlthislconstruction, seelFrancolFerrari, Specifidl Topicsloflthel CISGlinlthellightloflludiciallApplicationlandiScholarlyIWriting,015 J.L.
& CoM. 1,1641650(1995).1Alsolusinglanlhistoricallapproachltolreachlthelsamelconclusion, seelPeterlWinship, ChanginglContract
PracticeslinlthelLightloflthelUnitedINationsiSales]Convention:1AlGuidelforlPractitioners,129 INT'L LAW. 525,05330(1995), availablellat
<http://cisgw3.law.pace.edu/cisg/text/winship1.html>(lastlvisitedlApr.13,012005). ButlseelFranklDiedrich, supralnotel72,latl64
(statinglthatl“[nJolreasonlcanlbelderivedlfromlthel CISGltollimitlitslsphereloflapplicationlitoltangiblelthings”);lJosephlLookofsky,
Thel19800UnitedINationslConventionlonlContractslforlthelInternationallSaleloflGoods, inlINTERNATIONAL ENCYCLOPAEDIAIOF LAWS:
CONTRACTS [SUPPLEMENT 29] 1 58 (RogerIBlanpainled., KluwerlLawlInternational,12000)I(statinglthat]“therelislgoodlreasonlto
understandlthelCISGlnotionlas broadly aslpossible,lsolasltolcover alllmoveabldllandInotljustl‘corporeal I—lthings”).

> SeelAllPalazzolS.r.LIv.IBernardaudiS.A., Tribunale [DistrictlCourt] dilRimini,1260November12002,08 VINDOBONA J.165,0171
(2004), availablelati<http://cisgw3.law.pace.edu/cases/021126i3.html>(lastlvisitedlApr.19,12005)I(statinglthatlthelCISGlrequires
thatl“thelobjectloflthelsale,latlthelmomentlofldelivery [...lbelmoveablelandltangible”); Kantonsgericht [DistrictlCourt] deslKantons
Zug,ISwitzerland,12 110ctober1999,ICaselNumberlA301997061, availablelati<http://cisgw3.Jaw.pace.edu/cases/991021s1.html>
(lastlvisitedl1Apr.19,12005)(statinglthatlthelCISGlisl“applicablelonlyltolmovablelpropertylanditollegalltransactionsiwherelgoodslare
exchangedlforlmoney”); ObersterlGerichtshofl[SupremelCourt],JAustria,]100Novemberl1994,1CaselNumberl200b1547,/93,16
VINDOBONA J. 147, 1500(2002),lalso availablelati<http://cisgw3.law.pace.edu/cases/941110a3.htmI>(lastlvisitedlApr.117,012005);
(statinglthatl“[gloods Tmeansimoveablelproperty”); Oberlandesgericht][ ProvinciallCourtloflAppeal] Kéln,IGermany,1260Augustl1994,
CaselNumberl190U0282/93, availablelatl<http://cisgw3.law.pace.edu/cases/940826¢1.html>(lastlvisitedlApr.19,12005)I(finding
thatlalcontractltolperformlalmarketlstudylwasInotlcoveredlbylthelCISGlandlholdinglthatl“[o/nlylmovablelthingslthatlareltypically
thelobjectloflalcommerciallsalelcanlbelconsideredlal Ware’ [good,linlGerman]”).

7 SeelSoc.IRomaylAGv.ISoc.[BehtlFrance,[S.a.r.L., TribunalldelGrandellnstanceldelColmar,[France,181December]1997, availablelat
<http://www.unilex.info/case.cfm?pid=1&do=case&id=981&step=Full Text>(findinglthelCISGlinapplicablelandlstatinglthat “[lJa
Conventionlnelcontientlaucuneldéfinitionlexpresseldullcontratldellventelinternationale” Ibutlthat “(lJeslélémentsldeldéfinitionlpeuventlétreltiréside
certainslarticlesldellal Convention,lconsacréslauxobligationsldeslparties”), vacatedlby Courld’ AppelldelColmar,IFrance,l120Junel2001, available
atl<http://cisgw3.law.pace.edu/cases/010612f1.htmI>I(lastlvisitedIApr.19,02005)I(statinglthelsame,lbutlfindinglthelCISG
applicable), affirmedlby CourldelCassation,lFrance,1300Junel2004,lCaselNumberlYI01015.964 availablelat
<http://www.unilex.info/case.cfm?pid=1&do=case&id=98 1 &step=Full Text>I(lastlvisitedlApr.19,12005); AllPalazzo supralnotel75,
atl17 10(statinglthatlaldefinitionloflcontractloflsalel“canlbelderivedlifromlArticlesi30landl530oflthelCISG”); Tribunall[Appellate
Court]lCantonallVaud,ISwitzerland,[110Marchl1996,1CaselNumberl0109301061, availablelat
<http://cisgw3.law.pace.edu/cases/9603 1 1s2.htmI>I(lastlvisitedlApr.19,12005)I(statinglthatl“[t]helViennalConventionlgivesino
definitionlloflithelsaleslcontractiwhichlmustlbelunderstoodlinlitslclassiclsense,lnamely,lthatlonelpartylundertakeslanlobligationlto
deliverlgoodslandltransferlthelpropertylinlthelgoodsltolthelotherlpartylforlalcertainlprice”).
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http://cisgw3.law.pace.edu/cases/960311s2.html
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11 [Forlthelpurposeslofithisipaper,lthelcriticallissuelinlthe

definitionloflsaleslcontractlislthelobligationloflthelsellerlofltransferringlthelpropertylinlithelgoods.

exchange [of[l‘goodslforlmoney

[1.2.2.2 [Unsuitabilitylofltheldefinitionsltolcontractslperformedloverlthellnternet

Asidelfromlpermittinglthellconclusionloflalcontractlbylelectroniclmeans,ltheltechnological
developmentslnowlalsollallowlthelpartieslto performltheirlcontractuallobligationslelectronically.
Bothlthelbuyerlandlthelsellerlcanlperformltheitlobligationsloverlthellnternet:Ithel“buyer”lcanlpay
thellpricellelectronically,lwhereaslthel“seller”lcan,ldependinglonlthelobjectloflthelcontractloflsale,
providelitltolthel“buyer”lbylelectroniclmeans.lIflthe characteristiclperformanceloflthelcontractllis
madelelectronically,lthelapplicabilityloflthel CISGIbecomesldoubtful ™.

Thellmostlnotoriouslexamplelislthelsituationlwherelaldeveloperloffersiherlsoftwarelinlalweblsite,
alluserlpurchaseslallicenseltolusellit,Ipayslforlitlonllinel(e.g.lbylcrediticard)landldownloadslitldirectly
tolherlcomputer’ .[Thelsoftwarelisinotlrecordedlonltangiblelmedialandlshippeditoltheluser,lbut
transferredlfromlonelcomputerltolanother,lwherelitlislultimatelylrecorded,ltolbellusedland
eventuallylforlbackuplpurposes.[Therelarelotherlsortslofldigitallcontentlithatlarellalsolsuitablelfor
beinglllicensedlandltransferredllelectronically,lsuchlaslimusic,limages,videolandltextsl(thelsolcalled
“elbooks”);lfromlthellperspectivelofltheltechnology,lthelschemelusedlislverylsimilarltolthelone
adoptedltollicenseldownloadablelsoftware,lalthoughlsometimesltheluserlisinotlallowedltolretainla
copylli.e.,lthelcontentllislsimplylbroadcastedloverlthellnternet).*

TherellislsignificantldiscussionlamonglcommentatorslinlirespectltolthelapplicabilityloflthelCISGlto
softwarelcontracts.[TherelislalconsensuslthatlthelCISGlcanlbelapplicablelto standardlsoftwarel— i.e.,
softwarelthatlislsold enlmasse “asllitlis”ltolthelpublicl—land systemlsoftwarel— i.e.,lsoftwarelthatlis
includedlinlanotherlgoodi(suchlaslalcomputerlorlanlautomobile)ltolmakelitloperational® .[In
respectltollcustomlmadelsoftware, i.e.lthelsoftwarelthatlisldesignedlorimodifiedlspecificallylforlone
client/litlislconsensuslthatlthelCISGlwilllnotlapplylifl“thelpreponderantlipartlofithelobligationslof
thelpartylwholfurnisheslthelgoodslconsistslinlithelsupplylofllabourlorlotherlservices I(Articlel3(2));
therefore [lifltheleconomiclvalueloflithelobligationloflcustomizingl(labor)lthelsoftwarelexceeds]50%

" ObersteriGerichtshof, supralnotel75,0atl150.
"ThisIPartwillldeallonlyiwithlthelsituationlwherelthelcharacteristiclperformancelisimadelthroughlelectronicimeans.JAnylreference
inlthislpaperltol“contractslperformedloverlthellnternet”lorl“contractslperformedlelectronically”lisltolbelreadlaslreferenceslto
contractslwhose characteristidiperformancelisimadelthroughlelectroniclmeans;lpaymentlofithelprice,linlmosticontractslandlinlany
contractloflsale,lislnotldeemedltolbelcharacteristiclperformance.

? SeelTrevorlCox, ChaoslversuslUniformity:IThelDivergent]ViewsloflSoftwarelinlthellnternationall Community,J4IVINDOBONA J. 3,130(2000)
(statingllthatl“[sJoftwarelcanlbeldeliveredlvialthellnternetl(electroniclsoftware),Imassiproducedlandldeliveredlonlaldisk,lorlcustom
designedlforlalparticularlparty”).

SN dhaslalreadylbeenlsaidlthatlonllinelbroadcastsiwouldlclearlylfalllintolthelcategoryloflservices,land,lthus,Inotibelcoveredibylthe
CISG; see UNCITRALUeKJommeTceUWkG:M8[hUSessionﬂReport, supralnotel64,latl230(10117).

*! SeelFrankIDiedrich, supralnotel72 latl650(statinglthatl“thelCISGlislcertainlylapplicableltolsystemlsoftwarelandlstandard
software”).IForlreferencesltolcourtldecisionslholdinglthelCISGlapplicableltolcontractsloflsaleloflstandardlsoftwarelandlsystem
software, seellinfralnotell83.
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ofitheltotallvaluelofithelcontract,lthel CISGlwilllnotlbelapplicable™.IBasedlonlithat,lcourtslhave
alreadylheldlthatlthelCISGlislapplicableltolstandardlsoftwarelandlsystemlsoftware.”

However,ltherellislstilllcontroversylamonglcommentatorslinfirespectltolthelapplicabilityloflthelCISG
tollsoftwarelthatlisinotlincorporatedlinltangiblelmedia,lsuchlasltheloneldownloadedloverlthe
Internet.lInlgeneral lthoselwholbelievelthatlthelexpressionl“goods”Imustlhavelalbroadldefinition
believeﬂthatﬂtheUCISGﬂcoversﬂintangiblesﬂand,Uasﬂcorollary,ﬂdownloadedﬂsoftwareg4;ﬂhowever,l]ifﬂthe
requirementlofltangibilitylisimaintained,lthelCISGlislnotlapplicableltoldownloadedisoftware® Jor
tolanylotherldigitallcontentltransmittedllelectronically.

Asidelfromlthelissuelofltangibility,Ithelclaimltolexcludelcontractslperformedloverlithellnternetlis
strongerlwhenlonelconsiderslthat,lwhenltherelisinoltangiblelmedia,lonlylthellimitedlrightltoluse
thelsoftwarel(orlotherlldigitallcontent)lisltransferred.ITherefore,loneloflthelelementsllofithe
definitionloflthelcontractloflsalel—ltransferlofltitlelinlthelgoodsl—lislabsent:ltheldeveloper
maintainslhislIntellectuallPropertyl(“IP”)Irightsloverlthelsoftwarellandlgrantslallimited/1PIrightlto
theﬂuser.UInDthisl]situation,ﬂtheﬂtransaction[llooksﬂ“1essﬂlikeﬂaﬂsalel]andl]more[llikel]aﬂlicense”Sé;ﬂusually
thellicenser,lthroughlstandardformlcontracts,lseeksinotlonlyltollimitlherlliabilities,Ibutlgovernlthe
useloflithelsoftwarelbylthellicensee®,llimitinglwhatlthellatterlcanldolwithlthelcomputerlprogram.
Whenltheltransactionlinvolveslalcopyrightablelcreationlincorporatedlinltangiblelmedial(suchlas
books™" lopticalldiscs,Jmagneticldiscs),ltherelislatlleastlaltransferloflthelpropertylinithelmedialused

[l elislgenerallylacceptedithatlthelterml“preponderant”linlArticlel3(2)lshouldlbelreadlasl“morelthanlhalf landlthatlthelbasislto
determinel“preponderancelisltheleconomidivaluelofithelobligations.lInlithatlrespect, seelPeterlSchlechtriem,JUNIFORM SALES LAW:
THE UNICONVENTIONION CONTRACTSIFORITHE INTERNATIONAL SALEIOF GOODSI3 11320(Vienna,Manz,11986), availablelat
<http://www.cisg.law.pace.edu/cisg/biblio/schlechtriem.htmI>(lastlvisitedlApr.117,12005);]FrancolFerrari, supralnotel19,lat]7 1073.
Butlseel CISGIACIOpinionINumberl4, ContractslforlthelSalelofiGoodsltollBelManufacturedlorlProducedlandiMixedlContractsl(Articlel3
CISG),MM03.30and03.4,12410ctoberl2004)(Rapporteur:IProfessoriPilatiPeralesIViscasillas,JUniversidadiCarloslIIIdeIMadrid), available
atl<http://cisgw3.law.pace.edu/cisg/ CISGIAClop4.htm1>I(lastlvisitedlApr.19,12005)(acceptingltheleconomiclvaluelapproach,lbut
statinglthatlpreponderancelshouldlbeldeterminedibasedlonl“overalllassessment”,Inotlonlfixedlpercentages).

% See Landgerichtl[DistrictlCourt] Miinchen,lGermany,l80Februaryl1995,1CaselNumberI8IHKOI24667/93, availablelat
<http://cisgw3.law.pace.edu/cases/950208g4.html>I(lastlvisitedlApr.19,12005)(standardlsoftware); Handelsgerichtl| Commercial
Court] Zirich,ISwitzerland,l170Februaryl2000,ICaselNumberlHGI980472, availablelat
<http://cisgw3.law.pace.edu/cases/000217s 1. htmI>(lastlvisitedlApr.19,12005)I(holdinglthelCISGlapplicableltolalcontractloflsupply
oflstandardlsoftware,lhardware,linstallationlandltraining;ldisregarding,lforlpurposeloflapplicability,lthelpartlofithelcontractlwhich
involvedlthelsupplyloflservices,lalthoughlincorrectlylbasedlonlArticlel3(1)); Oberlandesgerichtl[ProvinciallCourtloflAppeal] Koblenz,
Germany,[170September11993,ICaselNumberl2lUI1230/91, availablelad<http://cisgw3.law.pace.edu/cases/930917g1.html>(last
visitedlApr.09,12005)(systemlsoftwarelembeddedlinlalcomputerlchip).

*TrevoriCox, supralnotel79,latl9l(concludinglthatltherelarelvalidlargumentsiforlapplyinglthelCISGltolsoftwareldownloadedlover
thellnternet);lFrankIDiedrich, MaintaininglUniformitylinlInternationallUniformILaulVialAutonomouslInterpretation:0SoftwarelContracts
andlthelCISG, 8 PACE INT'L L. REV. 303,13360(1996), availablelati<http://cisgw3.law.pace.edu/cisg/biblio/Diedrich. htmI>I(last
visitedlApr.19,02005)I(concludinglthatl“thelsubstantivelsphereloflapplicationloflthelCISGlextendsltolalllinternationallsales
contractsldespite [...lwhetherlthelsoftwarelisltransmittedlelectronicallylorlbylmeansloflaltangibleldatalcarrier”).

5 See UNCITRALlelCommercel WkG:[SecretariatiNotelonlelContractinglandlICISG, supralnotel18,latl70(T022);0FrancolFerrari, supralnote
18,0atl294.

% See JohnlID.[Gregory, supralnotel56,latl322.

81 SeelJefflIC.IDodd, TimelandlAssentlinlthelFormationllofllnformationlContracts:lthelMischiefloflApplyinglArticlel 20tol InformationlContracts,
36 Hous. L. REV.0195,12110(1999).

*ITherelislatlleastloneldecisionlholdinglthel CISGlapplicableltolthelsaleloflbooks: Handelsgericht [CommerciallCourt] Ziirich,
Switzerland,l100Februaryl1999,1CaselNumberlHGI970238.1, availablelatl<http://cisgw3.law.pace.edu/cases/9902 10s1.html>I(last
visitedlApr.0110,012005).
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aslalldatalcarrier,lsomethinglthatldoeslnotlhappenlwhenldigitallcontentlisltransferredloverlthe
Internet” .

Therefore,lbasedlonlithelcurrentlinterpretationlloflArticlel 1(1)loflthelCISG,lthelConventionlwould
notlbelapplicableltolcontractslwherelthelcharacteristiclperformancelisldonelelectronically.
However,lthislconclusionllislbasedlexclusivelylonlalmerelinterpretationloflthelprovisionslinlthe
CISGland,lthus,litlposeslalnewlissue:lwhetherlthislinterpretationlthatlrestrictslthelapplicabilitylof
thelConventionlshouldlneverthelesslbelmaintainedldespiteltheltechnologicalldevelopments; i.e.,
whetherlthelinterpretationlshouldlalsolbelupdatedlorinotltolmeetlthelcurrentlrealitylneeds.

11.2.2.3.1Alcriticallanalysisloflthelnotionlofl“goods”lasltangibles:Icanlitlbel “updated”?

FromlthelperspectiveloflthelLawlloflthelTreaties,lthelconstructionloflthelconceptlofl“goods”llas
coveringlonlyltangiblesldoeslnotlseemlfullylpersuasive.lUnderlthelViennalConvention,lthe
“extrinsiclmaterials”ImentionedlinlArticlel3 20— i.e.l“thoselwhichlhavelnotlbeenlthelobjectloflthe
specifidlagreementloflthellparties,lsuchlaslthelpreparatorylworkloflitheltreatyllandlthelcircumstances
ofllitslconclusion”llarelqualifiedlasl“supplementarylmeansloflinterpretation”linlrelationlto
“intrinsiclmaterials”(— i.e.,1“textslandlrelatedllinstrumentslwhichlhavelbeenlagreedltolbylthe
parties””"JAsldescribedlabovelinlPartlI1.2.2.1,lthelconstructionlofithelterml“goods lislbasedlonla
historicallanalysisl(i.e.,lon“extrinsiclmaterials”)lwhoselstartinglpointlislthelHaguelConventions,
whichlwereladoptedlbylalfew(Statesl(basicallylEuropean),linlradicallcontrastltolthelCISG,Iwhich
haslalmostluniversallacceptance’ .JAlclaimltolextendlaldefinitionlincludedlinlanlearlierltreatylwith
limitedladhesionltollallaterltreatylwithlwiderlacceptancelislweakerlthanlinlthelsituationlwherellall
thelStateslwholparticipatedlinlthelformationloflithelsecondltreatylalsollnegotiatedlthelfirstlone;
further,lthelclaimltolluselelementsloutsidelthelbargainlireachedlbylthellcontractinglstateslislalso
weakerlwhenlthelsecondltreatylremainslopenltolsignaturellandlislindeedladoptedlbylotherlStates.
Indeed,linlthelcontextloflthelCISG,relyinglexclusivelylonlanlhistoricallinterpretationlwouldlbe
tantamountltollacceptlthatlthelnegotiationsloflthelHaguelConventionslcouldlbindltheloriginal
signatoriesloflthelCISGlwithoutltheirlconsent,laslwelllasllaterlsignatoriesiwholdidInotleven
participatelinlthelnegotiationloflthelCISGllitself.

Thoselcircumstancesimakelalclaimlforlinterpretationlbasedlonlipurposel(teleological)landllcontext
(systematic)lstronger.ISincelthellissuelislthelapplicabilityloflal Convention,lautomaticallylfavoringllan
interpretationltolexpandlthel“CISGlaslbroadlylaslpossible”’*IdoesInotlseemlcorrect.JAn
interpretationlbasedllonlpurposelsuggestslthat,latlleastiwhenlliticomesltoldeterminelthelspherelof
applicationloflithelConvention,lthelmatterlshouldlbelsolvedlonlthelbasisloflthelsuitabilitylofithe

8 ButlseelJosephlLookosfsky, InlDubiolProlConventioneZISomel ThoughtslaboutlOptlOuts,IComputerdliProgramsland]Preemptionlunderlthe
19800ViennallSalesiConventionl(CISG),113IDUKE J. COMP. & INT'L L.0263,12771278,In.760(Summerl2003)i(arguinglthatl“thelfactlthat
[thelbuyer]icanlonlyl(legally)luselthelgoodslpurchasedllinlwaysiwhichlrespect [thelseller] slintellectuallpropertylrightslinlthelsoftware
doesInotlsomehowlturnlalsalelintolallicense,landlif [thelseller[lsupplieslaltermlwhichllattemptsltolescapelthelrealityloflthelsituation,
thatltermloughtlnotlbind [thelbuyer]”).

? SeelEduardol]iménezldelAréchaga, Internationalllaulinlthelpasdthirdloflalcentury,1159 REC.IDES COURS 1, 42M480(19781).
91UForﬂanﬂupdatedﬂlistedﬂ0fﬂcontractingﬂstates, see:0(a)]ULIS, I<http://www.unidroit.org/english/implement/il64ulis.pdf>I(lastlvisited
Apr.110,02005);i(b)IULF,I<http://www.unidroit.org/english/implement/il64ulf.pdf>I(lastlvisitedlApr.110,12005);0andl(c)ICISG,
supralnotell2.

JJosephlLookofsky, supralnotel74,latl]058.

24


http://www.unidroit.org/english/implement/i-64ulis.pdf
http://www.unidroit.org/english/implement/i-64ulf.pdf

NordidJournallofICommerciallLawlissuel20060#2

CISGltollgovernlcontractslperformedlbylelectroniclmeans;lthelbasiclideallis:lhadlthelldrafters
discussedlthellmatter,lwouldltheylextendlthelapplicabilityloflthelCISGltolithoselcontracts/lAlthough
thelprovisionslregardinglthelformationloflcontractsl(Articles] 14024, ltollbelexploredlliniPartIIII.2)
mightlprovidelalgoodlframeworkltolthoselcontracts,lthatlislnotlclearlinlrespectltolthelones
concerninglobligationsloflthelpartiesl(Articlesi25088)” Iwhichloftenlassumelthatlgoodslare
tangible”* [However,lalmorelcomprehensivelanalysislwouldlbelnecessaryltolexaminelwhetherlthese
provisionslarelindeedlsuitableltoltheltransactionslatlhand.

Regardlessloflthat,linllorderltolbelalefficientlsetlofldefaultiruleslforltransactionsllinvolving
intangibles,lthelCISGlwouldlrequirelrulesidefininglthellextentlofltheldutylofithelbuyetltoltransfer
property;lotherwise,linllthelabsenceloflcontract,lonelcouldlfindlthatlaltransactionlinvolving
softwarelwould,lforlinstance,lgivelthellicenseelthelrightltolcopylorlresalelitifreelylunderlArticlel30
oflthelCISG™ JAssuminglithat,litlislclearlthatltheldraftersiwouldlhaveldecidedltolexcludelthose
contractslfromlthelapplicationloflthelCISG;lthislconclusionllislbasedlonlalcontextuallinterpretation
oflthelConvention  [IPIrightslarelbasicallylnationallrights;lcertainlylthelCISGlwouldInotlachieve
itslgoalloflhavingluniversallacceptanceliflitiwouldlaffectlalmatterlsolintimatelylconnectedlto
nationalllaw;linlfact,lthatlislthelrationalelbehindImostloflithelexclusionslinlArticlel2loflthe
Convention,ﬂnotably[l(a),D(b)ﬂandﬂ(c)97.

Indeed,Jlanlattemptltolgovernlthellmatterlofll Plrightsloflithelbuyerl—forlinstance,ltheldrafterslicould
havelconsideredlthelrightsloflsomeonelwholbuyslbookslandlobjectsloflart,lallloflthemlgoods
coveredlbylthelCISGlthatlraiselIPlissuesl—Icouldlhaveljeopardizedithelpossibilitylofireachinglla
compromise.[Therefore,lwhenltherellisinoltangiblelpropertylbeinglsold,lbutiratherltheltransferlof

% Butlseellid.latl0580(statinglthatl“evenliwhenlcomputerlprogramslarelsold/downloadedlloverlthellnternet [...],lthelCISGldefault
ruleslseemlwelllsuitedltolregulatelthellparties’lobligationslandlremedieslforlbreach”).
*Severallprovisionsimakellreferenceltol“delivery”,[“carriage”landl“markinglthelgoods” fwhichllarelexpressionsithatlonlylmakelsense
ifithelgoodslareltangible.IHowever,liflthelCISGlwereltolapplyltolcontractslperformedloverlthellnternet,lonelsolutionlwouldlbelto
disregarditheselprovisions,lorlfindlelectroniclequivalentslforlthelconceptslusedibylthem. [ Therefore,lthelbasedlonlithelConvention’s
reliancelonltermslthatlassumeltangibilitylofithelgoods,Ibylitself,lislnotlsufficientltolexcludelthelapplicabilityloflthelCISGltolthese
transactions.[Thelstrongerlargumentlislbasedlonlthelcontextloflthe]lConvention.

| Articlel300provideslthatithelsellerlhaslthelobligationltol“transferithelpropertylinithelgoods”;Ithellissuelwouldibeltoldeterminelto
whatlextentl“property”Ishouldlbelunderstood.lInlsoftwarelcontracts,ltheluserlwilllatmost]“own”lthelrightlto uselitlandlthelmedia
werellilislrecordedlinlcaseltherellisltangiblelmedia.lAlpossiblelcounterargumentiwouldibelthatlthelCISGlislnotlintendedltolgovern
“theleffectlwhichlthelcontractlmaylhavelonlthelpropertylinlthelgoodslsold"I(Articlel4(b))landltherefore,levenlinlthelabsencelof
contractuallprovisions,Inollonelwouldlclaimlthatlalsoftwarelcontractlentitlesltheluserltolreselllitlfreely.JHowever,Ithellissuelherellis
different:lthelproblemlisinotitoldeterminelthelpropertylrightslofithelbuyer,lbutlrather overlwhatltheluserlhaslalrightl(regardlessllif
thislrightlislpropertylorlanythinglelse).

*IThelexpressionl“contextuallinterpretation”lislusedlherellinlthelmeaningloflArticlel3 1(1)loflthelViennalConventionlonlthelLaw
oflthelTreatiesl(1969),ImeaninglinterpretationlofltheltextloflthelCISGI“aslwhole”, i.e.,lbasedlonlthelidealthatlitlislintendedltolform
anllautonomouslsystem,lalclaimlthatlfindslsupportlinlArticlel7loflthelCISG.[Articlel3 1loflthel19691ViennalConventionlprovides
thatl“[a]ltreatylshalllbelinterpretedlinlgoodifaithlinlaccordancelwithithelordinarylmeaninglgivenltoltheltermslofitheltreaty inltheir
contextlandlinlthellightloflitslobjectlandlpurpose”l(emphasisladded).

7" See SecretariatlCommentaryl[onlArticlel2loflthel1978IDraft], UnitedNationsiConferencelonlContractslforlthelInternationallSalelofiGoods,
OFFICIAL RECORDS: DOCUMENTSIOFITHE CONFERENCEIAND SUMMARY RECORDSIOFITHE PLENARY MEETINGSIANDIOFITHE
MEETINGSIOFITHE MAIN COMMITTEES (VIENNA, 10 MARCH - 11 APRIL 1980) 16,0(1981), availablelat
<http://cisgw3.law.pace.edu/cisg/text/secomm/secomml02.htmI>I(lastlvisited]Apr.110,12005).JAccordingltolthelSecretariat
Commentary,lthelrationaleltolexcludelconsumerlsalesl(Articlel2 (a))lwasl“thatlinlalnumberloflcountrieslsuchltransactionsllarellsubject

tolvariousltypesloflnationalllawslthatllareldesignedltolprotectlconsumers”, id.latlY03.0Inlrespectltolsaleslbylauctionl(Articlel2 (b)),
thosel“arelloftenlsubjectltolspeciallruleslunderlthelapplicablelnationalllawlandlithwaslconsideredldesirablelthatlitheylremainlsubject
tolthoselruleslevenlthoughlthelsuccessfullbidderlwaslfromlaldifferentIState”, id.latlT05.0Finally,l“[sJubparagraphl(c)lof [Articlel2]
excludeslsaleslonfjudiciallorfadministrativelexecutionlotlotherwiselbylauthoritylofllaw,Ibecauselsuchlsaleslarelnormallylgoverned
bylspeciallruleslinlthelStatelunderiwhoselauthoritylthelexecutionlsalelisimade”, id.lat1f06.
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alrightldefinedlandlgovernedibyldomesticllaw,litlseemslthatlthelcorrectlconclusionllislitolexclude
thellapplicationloflthelConvention.lInlrespectltoll Plrightslrelatedltolitangiblelgoods,lthelmatterlis
governed,lunderlthelprincipleladoptedIbylArticlel42(1),Ibyldomesticllaw’.

11.2.3.1ExclusionloficonsumerlsaleslunderlArticlel2(a)

UnderlArticlel3(a),lthelsaleloflgoodsl“boughtlforlpersonal Ifamilylorlhouseholdluselislexcluded
fromlthelsphereloflapplicationlofithelConventionlifithelseller,l“atlanyltimelbeforelorlatithe
conclusionloflthelcontract”,“knew”lorl“oughtltolhavelknown”lthatlthelgoodslwerelboughtlfor
suchlpurpose.[Thelcriticalllanguagelislthelexpressionl“oughtlitolhavelknown”:linlaltransaction
celebratedlbyltraditionallmeanslitimightlbeldifficultitolknowlwhetherleachlbuyerlwillluselthelgoods
professionallylorlnot.[Whenlthelpartieslareldealinglelectronically,ltheldifficultylmightlbelgreater:
howltolacquirelsuchlknowledgelifithelcontactlbetweenlthelpartieslisiminimal”?

[dlisltruelthatlonellcouldlsaylthatlithelsellerl“oughtltolhavelknown”Ithellconsumerlpurposeloflthe
salelwhenlthellgoodslsoldlarelonlylsuitablelforlnonkcommercialluse;lalso,lwhenlithelbuyerlpurchases
severallunitslofithelsamelitem,litlwouldlbelreasonableltolpresumelthatlthelsalelwaslnotlfor
consumerlpurposes' - .JHoweverJifithoselaspectsi(naturelofithelgoodslorinumberloflunits)dolnot
leadltolanylconclusion,lithwilllbeldifficultitoldeterminelwhethetlthelseller]“oughtitolhavelknown”
oflthelconsumerlpurposelofithelsale'" MtThaslbeenlsuggestedithatlthelpartylwholislarguinglthe
applicabilityloflthelCISGlwouldlhavelthelburdenloflprovinglthatlthelsellerldidInotlknowlnor
oughtltolhavelknownloflthelconsumerlpurposelofithelsale .

"1Articlel42(1)lprovideslthatithelsellerimustideliverithelgoodsfreelfromlanylrightlorlclaimIbylalthirdlpartylbasedlonlIPlthatlthe
sellerlknewlorlcouldinotlhavelbeenlunawarelatitheltimelofithelconclusionloflthelcontract;lhowever,lthislobligationlexistslonlylwhen
thellPlclaimlisibasedlonl“thellawloflthelStatelwherelthelgoodsiwilllbelresoldlorlotherwiselused,liflitlwaslcontemplatedibylthelparties
atltheltimelofithelconclusionloflthelcontractlthatlthelgoodslwouldibelresoldlorlotherwiselusedlinlthatiState " I(subparagraphl(a))lor
“underlthellawlofithelStatelwherelthelbuyerlhaslhislplaceloflbusinessI(subparagraphli(b)).lAlso,lfromlwhatlwaslsaidlabove,litlislclear
thatlthelCISGlisInotlintendedlitolgovernlIPImattersland,ltherefore,lJunderlArticlel7(2),Itheylareltolbelsettledlbyldomesticllaw.
99[llnﬂthatﬂrespect, see UNCITRALlelCommercelWkG:[3 SIhUSessionﬂReport, supralnotel64,latl230(10120)I(notinglthatl“inlelectronic
selling,lthelcontactlbetweenlsellerlandlbuyerlmightlbelsolminimallthatlitlwouldlbelimpossiblelforlthelsellerltolknowlwhetherlthe
prospectivelbuyerlwaslalconsumer”);lJohnlID.IGregory, supralnotel56,lat]32 1[(statinglthatl“thel‘oughtlitolhavelknown’ltestlofithe
CISGlisInot [a]lrealisticlonline”).

]OOUForUthoseDconclusions, seelFrancollFerrari, supralnotel19,latl87.
lIndeed,lthelConventionlonlthelUseloflElectroniclCommunicationslinlInternationallContractslsolfarlsimplylexcludeslits
applicabilityltolconsumerltransactions,withoutlgivinglthelsellerlthelbenefitloflrelyingllonlthelapplicabilityloflithelConventionliflhe
didInotlknowloflthelconsumerlpurpose; see supralnotel48,IArticlel2(1)(a).

mﬂFrancoUFerrari, suprallnotell19,0atl87.
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ILIELECTRONICICOMMUNICATIONSIUNDERITHEICISG

ThelluselofltechnologicallmeanslraiseslnotlonlylissueslrelatedltolthelapplicabilityloflthelCISG,
whichlwerelexploredlinliPartlI],lbutlalsolinlrespectltolitsimateriallprovisions.lIndeed,lthelparties
maylnegotiatelanlagreementlelectronically:loneloflthemImightimake,lwithdrawlorlrevokelanloffer
bylmeansloflanlelectroniclmessage,landlthelotherlpartylmightimakellorlrevokelanlacceptancelusing
thelsamelmeans.lInlthoselcases,lthellissuellislwhetherlthelCISGlallowslthelpartiesltoluselelectronic
communicationslinlthelprocessllofliformationloflthelsalelcontract,lalmatterlithatlwilllbelexamined
inPartII1.2 [Afterlthelcontractlislformed,ithelpartiesimightlstillluselelectroniclcommunicationslto
interactliwithleachlother.IThen,lthellissuelistwhetherlitheleffectsl—attributedlbylthelCISGltolcertain
communicationslmadelafterlthelconclusionloflithelsaleslcontracti-willlalsolbelgivenltolelectronic
communications;IthisllisltheltopiclcoveredlinPartlII1.3.[Thellanalysislofltheselissueslrequireslalprior
reviewloflthelgenerallrulesloflthelCISGllinlrespectlitolcommunicationslbetweenlthelpartieslinllight
ofltheltechnologicalldevelopments.

II1.1.IGenerallRules

Articlesl1 1landl13[oflthelCISGlwerelinsertedlinlthel“GenerallProvisions”Ichapterloflthelfirstlpart
oflthelConvention,lsuggestinglthatltheyllarelintendedltolplaylalirolelonlthelinterpretationlofithe
provisionslrelatedltolformationlofithelcontract,lobligationsloflthelpartieslandlotherlmatters
containedlinlthelsecondlandlthirdlpartsloflthelCISG.lIndeed,ltheylarelthelbasisloflithelprinciplelof
informality,lwhichlgovernslthelinteractionslbetweenlithelparties,leitherlbeforelorlafterlalcontractlis
concluded.lArticlell13lstateslitlexpresslylbylpresentinglanlexplanationloflalterml(“writing”)lthat
appearslinlotherlpartsloflithelCISG;lArticlell11,lalthoughlphrasedlinllalmannerlthatllimitslits
applicabilityltolformationloflthelcontract,lhaslanlimportantlrolelinlotherlmatters,laslitlwilllbe
demonstratedlinlPartIIII. 1. 10thatlfollows.

111.1. 1.0AbsenceloflformlrequirementslunderlArticlel1 1

ThelCISGlislalsetlofldefaultirules:lunderlArticlel6,lthelpartiesicanlexcludelthellapplicationloflthe
Conventionlorl“derogatelfromlorlvaryltheleffectloflitslprovisions”,lsubjectltolalfewlexceptions .
Thelideallisltolprovidelal“safelharbor”ltolthelpartiesiwholarelnotlwillinglorlcannotlaffordlto
negotiatelaldetailedlcontract,lgivinglthemlsomeldegreeloflcertaintylandlpredictability ** [ Thatlislin

lArticlelélprovidesithatl“[thelpartiesimaylexcludelthelapplicationlofithisiConventionlor,lsubjectltolarticlel 12 Iderogatelfromlor
varyltheleffectloflanyloflitslprovisions” [ TherelarelsomelexceptionslitolpartylautonomyltolderogatelthelCISGlprovisions,lalthough
extremelyllimitedlinlnumber:lArticlel12(aslArticlel6lexpresslylprovides)landithelprovisionsldealinglwithIPubliclInternationallLaw
mattersl(ArticlesI891101).MInlthatlrespect, see RheinlandlVersicherungenl(TribunaleldilVigevano), supralnotel16,latlf01 10(statinglthat)“all
provisionsloflithelUnitedINationslConvention [... [lexceptlforlArticlell 2landlArticlesI890101,Icanlbelderogatedifromlbylthe
agreementloflthellparties”). SeelalsolAverylWienerlKatz, ThelRelativellCostslofllncorporatingl TradelUsagellintol DomesticlversuslInternational
SalesliContracts:ICommentslonlClaytonlGillette,lInstitutionallDesignlAndlInternationallUsageslunderlthelCISG,15 CHI. J. INT'L L. 181,0186,
n.80(2004)(statinglthelsame).

Indeed,litlislpossibleltolsaylthatlthelCISG, Ibylprovidinglalgoodisetlofldefaultirules,lcanlreduceltransactionlcosts.JHowever,Jthat
islnotinecessarilyltrueJitThaslalreadylbeenlsaidlthatl“inefficientldefaultslonlylraiseltransactionlcostslunnecessarily” Isincelthelparties
willlbelcompellediitolcontractloutloflthem; seelAlanISchwartZl&RobertlE.IScott, Contract TheorylandlthelLimitslofiContractlLaw,1113
YALE L.J. 541,06080(2003).01tlshouldlbelrememberlthat,lsincelthel CISGlislextremelylliberallinlrespectltolthelpossibilitylof
derogationloflitslprovisions,lthellcostsloflcontractinglout,leitherlinlcaseloflexclusionlorlderogation,ldoesinotlseemltolbelsignificant
ifithelpartieslarelalreadyldraftinglalwrittenlagreement.
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factlthelrealityloflinternationalltrade:lallsubstantiallpartloflitheltransactionsllarelconcludedlwithout
anleffectiveldiscussionloflthelmatterslcoveredlbylthelsubstantivelprovisionsloflthelCISGlorleven
withoutlthelconcernloflproducingllegalldocuments'*liflthelpartieslarelconcernedlinlhavingla
writtenldocument,itheylwillloftenluselstandardlcontractlterms.lIflthelCISGlassumeslthatlrealityllof
simplicity,linformalitylandllittlelconcernlinlpreparinglaldetailedlcontractlforleachlindividual
transaction,litlwouldlnotlmakelsenseltoladoptlalrestrictivelandlformalisticlsetloflruleslon
formationlofllcontracts.

»%hwhenlilprovidesithatlalcontractlofisale
(a)l“needlnotlbelconcludedlinlorlevidencedlbylwriting”, (b)l“islnotlsubjectltolanylother

Articlel1 1lestablisheslal“generallprincipleloflinformality

requirementlasltolform”land (c)I“maylbelprovedibylanylmeans,lincludinglwitnesses”.[The
consequencelloflwhatlthelfirstlpartloflArticlel1 1lprovidesl—litemsl‘a’landl‘b labovellislthatlthe
simplelconsensuslbetweenlthellpartieslwilllbelsufficientltolformlalcontract,lwithoutlanylform
requirement ' .[Basedlonlthat,lcourtslhavelalreadylheldlthatlcontractslcanlbelformedibyloral

representations' .JInlthatlrespect,JArticlell 1lpreemptsidomesticllawlruleslon formallvalidity,
althoughlvaliditylislalmatterllexcludedlfromlthelCISGlscopeloflapplicationlbylvirtueloflArticlel4(a).

Thelsecondlpartlofithelprovisionl—liteml‘c’—lgiveslalproceduralldimensionltolinformalitylwhenlit
provideslthatlthellcontractlcanlbelevidencedlbylanylmeans,lthusloverridinglanylnationalllaw
provisionlthatlconditionslthelenforceabilityloflalcontractltolthelexistenceloflevidencelinlwriting
(suchlaslalstatutelofifrauds')lorlthatlprohibitslorallevidencelthatlislpriorlotlcontemporaneousito
thelagreementlbetweenlthelpartiesl(suchlaslalparollevidencelrule' ™).

105 SeelLarrylA.IDiMatteoletlal., Thellnterpretativel TurnlinlInternationallSaleslLaw:1AnlAnalysislofiFifteenlYearsloflCISGlurisprudence,124
Nw. J. INT'L L. & Bus. 299,03220(2004)(statinglthatl“[t/helCISGlembodieslalmodernlapproachltolcontractlformation,lrecognizing
thatlcontractslareloftenlconcludedlquicklylandiwithoutlalformallwriting”).

106 SeelJerzilRajski, Articlell 1, inIBIANCAIBONELL COMMENTARYIONITHE INTERNATIONAL SALES LAWI121,01211(CesarelMassimo
Biancalled.,Milan,IGiuffre,11987), availablelatl<http://cisgw3.law.pace.edu/cisg/biblio/rajskilbb 1 1.htmI>I(lastlvisitedlApr.012,
2005).

%7 See idlatl12 20(statinglthatlArticlel 1 1ladoptsltheltheoryloflconsensualism,lwelllknownlinlEuropeanlcontinentalllegallsystems).
1% SeellinterlalialSO.IM.JAGRIls.a.sldilArdinalAlessand rol&IC.Iv.IErzeugerorganisationiMarchfel dgemisel GmbHI&ICo.IKG,
Tribunale [DistrictlCourt]ldilPadova,lltaly,0250Februaryl2004,0CaselNumberl40552, availablelat
<http://cisgw3.law.pace.edu/cases/040225i3.htmI>I(lastlvisited]Apr.112,02005); Oberlandesgericht [ProvinciallCourtloflAppeal] Kéln,
Germany,1220Februaryl1994,1CaselNumberl220U01202/93, availablelati<http://cisgw3 law.pace.edu/cases/940222g1 . html>I(last
visitedlApr.112,12005). SeelalsolGenevalPharmaceuticalsiTechnologylCorp.lv.IBarrlLaboratories,lInc.,120 1IF.Supp.2di236,028 1
(S.D.N.Y.012002), availableladi<http://cisgw3.law.pace.edu/cases/0205 10u L. htmI>I(lastlvisitedlApr.114,12005)I(statinglthat,lJunder
Articlel11,01“[a] contractlmaylbelprovenlbylaldocument,lorallrepresentations,Jconduct,lorlsomelcombinationloflthelthree”).

199 See FrancolFerrari, WritinglRequirements:lArticlesl1 1013, inlDRAFT UNCITRAL DIGESTIAND BEYOND: CASES, ANALYSISIAND
UNRESOLVED ISSUESIINITHE U.N. SALES CONVENTION 206, 212[(FrancolFerrariletlal.leds.,IMunich,iSellierl2004)I(statinglthat
Articlell 10precludesldomesticllawlruleslthatlexcludelthelpossibilityloflwitnesslevidencelinlcaseslwherelthelvaluelisthigherlthenlla
thresholdlamount,IsuchllasTUCCI§020201). SeelalsolFilanto,IS.p.A.Iv.IChilewichlIntern.ICorp.,1789F.Supp.01229,011238,In.7
(S.D.N.Y.11992), availablelati<http://cisgw3.law.pace.edu/cases/9204 14ul.html>(lastlvisitedlApr.012,02005)(statinglthatl“the
ConventionlessentiallylrejectslbothlthelStatuteloflFraudslandithelparollevidencelrule”).

"YU CCIsi2in02ladoptsialparollevidencelrulelwhenlitlprovidesithatlalwrittenldocument,lonlwhichlthelpartieslgiveltheirlfinal
expressionlofltheirlagreement,l“maylnotlbelcontradictedibylevidenceloflanylpriorlagreementlorloflalcontemporaneousloral
agreement”.JInlthatlrespect, seeMCCIMarblelCeramiclCenter,lInc.,lv.ICeramicalNuovald’Agostino,lS.p.A.,11440F.3d01384,01392
(11thiICir.01998), availablelati<http://cisgw3.law.pace.edu/cases/980629ul.html>(lastlvisitedlApr.013,12005)I(holdinglthatl“[t/he
CISGlprecludeslthelapplicationloflthelparollevidencelrule”). Seelalso Filanto, supralnotel109,latl1238,In.7;IClaudialv.IOlivieri
FootwearlLtd.,INo0.1960Civ.18052(HB)(THK),119980WLI164824,0at01*4060(S.D.N.Y.01998), availablelat
<http://cisgw3.law.pace.edu/cases/980406u 1.htmI>I(lastlvisitedlApr.127,12005). ButlseelBeijingiMetalsi&IMineralsllmportExport
Corporationlv.lJAmericanlBusinesslCenterlInc.letlal.,09930F.2d01178,01183,In.90(5thICir.01993), availablelat
<http://cisgw3.law.pace.edu/cases/9306 1 5u L. htmI>I(lastlvisitedlApr.027,12005)I(holdinglthatl“welneedInotlresolvelthislichoicelof
lawlissue,lbecauselourldiscussionllisllimitedltolapplicationloflthelparollevidencelrulel(whichlappliesiregardless),lduress,land
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ThellegislativelhistoryloflArticlel 1 1ldemonstratesithatlithislprovisionlwaslbasedlonlalconcernloflthe
thenlrecentltechnologicalldevelopmentslinlthelfieldlofltelecommunications:litlwaslexpressly
mentionedlthatl“[t]helinclusionloflarticle [1 1JlinlthelConventionlwaslbasedlonlthelfactlthatimany
contractslforlthelinternationallsaleloflgoodslarelconcludedlbylmodernlmeansloficommunication
which[ldoﬂnotﬂalwaysl]involveﬂa[lwrittenﬂcontract”H1.UOﬂ]course,[ltheﬂ“modern”Dmethodsﬂmentioned
inlthellegislativelhistorylarelnotlmodernlanymore;lnow,lthelconcernlislwithlnewltechnologies
developedlafterlthelConventionlwaslladopted.

Nevertheless,[litlislclearlthat,lbecauselthelConventionldoesinotlsetlanylformlrequirementlforlithe
conclusionloflthelcontract,litlcanlbelformedlialsolbylelectronicimeans' *.IThelunderlyinglidealis
thatlanylformloflcommunicationlcanlbelusedltolformlalcontractllasllonglaslithellpartieslcan
understandleachlotherl(i.e.,Itheldatalmessagelmustlbelreadablelbylthelrecipient).lArticlel11,
however,lmaylnotlbelapplicablelinlcaseloflanlArticlel96lreservation,lanllissuelthatiwilllbeldiscussed
inlPartIlI1.1.2.2.

AlthoughlArticlel1 1lislphrasedlinltermslithatlseemltollimitlitslapplicabilityltolissueslofliformation,
thelprincipleloflinformalitylwhichlunderlieslthatlprovisionlislextendedltolthelentire
Convention' " [ThatlislalnaturallconsequencelwhenlonelconsiderslthatlthelCISGlwasladopted
basedlonlthelassumptionlthatlalsignificantlnumberloflinternationalltradeltransactionslarelmade
withoutllalsignificantlconcernliwithlformalitylmatters.lInlfact,lthelinformalitylprinciplelappearslin
otherlpartsloflthelConvention,lsuchlaslinlArticlel29(1),lwhichlpermitslthelmodificationlor
terminationlofllallcontractl“byllthelmerelagreementlofithellparties”I(seelPartlII1.3.2).0flthelCISG
acceptslinformalitylinlthelmostlcruciallmomentsloflithel“life”loflalcontract,litslformationlandlits
termination,litlhwouldInotlmakelsenseltolrequirelformalitieslinlthelcommunicationslbetweenlithe
partieslduringlthelperiodiwherelthelpartiesllarel(orlatlleastlshouldlbe)lperformingltheirlobligations
underlthelcontract.

111.1.2.IDefinitionllofl“writinglunderlArticlell 1 3

Articlel13lprovideslthatl“[flotlthelpurposeslofithisiConventionl‘writing lincludesltelegramlland
telex” JAssuminglthatlthelCISGlislbasedlonlthelinformalitylprinciple,litlseemslloddlthatlthe
Conventionlhaslalprovisionlspecifyingllwhatlshouldlbelunderstoodlasl“writing” .[However,lthe
provisionllmakeslsense:lasidelfromllArticlesl1 1,012 1130andl96,lArticles]2 1(2)land]29(2)lcontainlthe

fraudulentlinducement”).

" See SecretariatlCommentanyl[onlArticlel10loflthel1978IDraft,lcounterpartlofithelcurrentlArticlel1 1], UnitedINationsiConferencelon
ContractslforlithelInternationallSalelofiGoods,JOFFICIAL RECORDS: DOCUMENTSIORTHE CONFERENCEIAND SUMMARY RECORDSIOFTHE
PLENARY MEETINGSIANDIOFITHE MEETINGSIOFITHE MAIN COMMITTEES (VIENNA, 10 MARCH - 11 APRIL 1980) 20,07020(1981),
availablelati<http://cisgw3.law.pace.edu/cisg/text/secomm/secommll 1.htmI>I(lastlvisitedlApr.012,12005).
llz[I'I'hereﬂseemsﬂtoﬂbeﬂconsensusﬂonﬂthatﬂtopic. Seel CISGIACIOpinionINumberl1, ElectronidlCommunicationslunded CISG,1011.1,015
Augustl20030(Rapporteur:IProfessorlChristinalRamberg,l1Gothenburg,ISweden), availablelat
<http://cisgw3.law.pace.edu/cisg/ CISGIAClop1.htmI>I(lastlvisitedlApr.013,12005)[hereinafter]“CISCIACI1”; UNCITRALIel
Commerce WkG:[SecretariatiNotelonlelContractinglandlCISG, supralnotel18,latl100(Y03 1);lFrancolFerrari, supralnotel18,lat12970(all
statinglthatlArticlel1 llpermitslelectroniclcontracting). SeellalsolMichaellE.[Boersma, InternationallBusinessiTransactions,lthellnternet,
andlthelConventionlonlthellnternationallSalelofiGoods:IPreventinglUnintentionallPitfalls,]7 J. INT'L L. & PRAC. 107, 1220(1998)(stating
thatl“alcontractlevidencedlsolelylbylelmaillislsufficientltolmeetlthelrequirementsloflArticlel11”).

' SeelFrancolFerrari, supralnotel109,lat 207 (statinglthatlthelinformalitylprinciplel“shouldlinlfactlapplylgenerallyltolallimatters
governedlbylthelCISG”).
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term[“writing”.[Furthermore,lthelpartiesimight,lunderlArticlel6,lderogatelArticlel1 1landlimpose
alwritinglrequirementlforlthelterminationloflithelcontract;lifithelpartiesldolnotldefinelwriting,
Articlel13lwilllcomellintolplay.lAlso,lonelcouldlarguelthatlArticlel 1 3lmightibelrelevantiwhenlthere
islanlArticlel96lreservation,lalcontroversiallissueldueltolithelambiguousllanguageloflthel CISGl(see
PartllII.1.2.2)""* JAnotherlrelevantlissuelrelatingltolArticlel 1 3lislwhetherltheldefinitionloflwriting
encompassesimorelmodernimeansloflcommunicationlasidelfromltelegramllandltelex,whichlwilllbe
examinednextl(PardI11.1.2.1).

[I1.1.2.1.0Articlel13:Igaplfillinglinterpretation

ThellinterpretationlissuelarisinglfromllArticlel13lisInotlunusual:leveryljurisdictionlfaceslsimilar
problemslwhenltheiflCourtslseekltolapplylthelexistinglstatutorylorlconstitutionalllawlitolnewlsocial
phenomena;liforlinstance,linlthelpast,ltheldevelopmentlofinewltelecommunicationsltechnologies
createdlsomeldoubtsiregardingiwhetherltheirluselislprotectedlagainstlunduelinvasions. " [Usually
legalltextslareldraftediwithlalcertainldegreelloflgeneralitylinlorderltolcoverlmultiplelsituations,lbut
idlislimpossibleltolforeseelalllpossiblelfuturelsociallchanges.lDrafterslhavelnolalternativelbutltolrely
onlinformationliregardinglthelpastlandldeveloplruleslthatlarelsuitableltollcurrentineeds.lIndeed,
immediatelylafterlthelViennalDiplomaticlConferencelthatlresultedlinlthelfinalltextloflthelCISG,
Articlel13lseemedltolbelverylstraightforward,landlsomelevenlsaidlthatltherelisinothingltoldiscuss
aboutflit,’ ]6|]a[|statementﬂthat[lisﬂnotﬂtruel]anymore.

ThelwordingloflArticlell1 3llislalclearllindicationlthatlitslpurposelisinotitolsetlithelouterllimitslofithe
terml“writing”''".[Rather,lthelexpressionl“includes”lsuggestsithatlArticlel13lpresentslan
exemplificativellistloflalternativelmeansloflcommunication,lasidelfromltheltraditionallones,lsuch
aslalletterlorlanyllotherltangibleldocument.[Thelproblemlislthat,ltoday,ltherelarelseverallother
meansloflcommunicationiwhichlarelnotimentionedlinlArticlel13.1Basedlonlthat,litlislsubmitted

"AnotherissuelisiwhetherlArticlel 1 3lisIrelevantiforltheldefinitionlofiwritinglrequirementslinlotherlconventions.JOnlthatimatter,
seelLarrylA.IDiMatteoletlal., supralnotel105,latl3240(statinglthatlthelCISGImightlbelapplicableltoldeterminelwhetherlthelwriting
requirementsloflthelNewlYorkIConventionlonlthelRecognitionlandlEnforcementloflForeignlArbitrallAwardslofl1958linlrespect
tollagreementsltollarbitratel—JandloflthelBrusselsiConventionlonlJurisdictionlandlEnforcementloflJudgmentslinlCivilland
CommerciallMattersl—linlrespectlitolchoiceloflforumlagreementsi—larelmet). Seelalso Filanto, supralnotel109,latl12370(interpreting
“thel‘agreementlinlwriting’lrequirementlofithelArbitrationlConventionlinllightlof,landlwithlreferencelto,lthelsubstantive
internationalllawloflcontractslembodiedlinlthelSaleloflGoodslConvention”);ITribunalloflinternationallCommerciallArbitration
atlthelRussianlFederationlChamberloflCommercelandlIndustry,IRussianlFederation,1281Aprill1995,ICaselNumberl400,/1993,lat
103.4, availablelatl<http://cisgw3.law.pace.edu/cases /9504281 I.htmI>(lastlvisitedlApr.0128,12005)I(holdinglthatlthelarbitration
agreement,lformedlbylexchangelofltelexes,waslvalid,lwithlreferenceltolthelNewlY orklConventionlandlArticlel 1 30oflthelCISG).
"IForlinstance,lthelU.S.ISupremelCourtlinitiallylheld linlalliterallinterpretationlofithelFourthlAmendment,lthatlthelprotection
ofl“persons,lhouses,Ipapers,Jandleffects"lagainstl“unreasonablelsearcheslandlseizures”IdidInotlextendltoltelephonelconversations.
Olmsteadlv.JUnited[States,12770U.S.04380(1928).[tlislinterestingltolnoticeltheldissentlbylJusticelBrandeis:lhelstateslthatl“[c]/lauses
guaranteeingltolthelindividuallprotectionlagainstlspecificlabusesloflpowerlmustlhavela [...Jlcapacitylofladaptationltollalchanging
world”. Id.lat1472 [Basedlonlthat,lhelmakesllanlanalogylbetweenllal“privatelphonelmessage"Iwithllal“sealedlletter"landldoesInotlfind
anyldifferencelbetweenlthem. Id.lat]475 [ltlislclearlinlhislopinionithatlheltriesltoldeterminelalgenerallprinciplelbehindlthelFourth
Amendmentl(“thelrightltolbelletlalone”, id.latl478)landlbasedlonlthatladaptithelconstitutionallprovisionltolthelnewltimes. Olmstead
wasllaterloverruledlbylCharlesIKatzlv.[UnitedIStates,13890U.S.134 70(1967).

116 SeelGyulalEérsi, GenerallProvisions, in THE UNITED NATIONS CONVENTIONION CONTRACTSIFORITHE INTERNATIONAL SALEIOF
GOoDS 201, 2134 (Galstonl&ISmitled.,IMatthewlBender,11984), availablelati<http://cisgw3.law.pace.edu/cisg/biblio/eorsil.html>
(lastlvisitedlApr.013,02005)(statinglthatlArticlel130“needsinolcomment”).

" SeelJ ohnlO.IHonnold, supralnotel45,[atl§0130,1141;0UlrichiSchroeter, Interpretationlofl Writing:IComparisonlbetweenProvisionslof
thellCISGI(Articlel13)landlCounterpartlProvisionsloflthelPECL,16 VINDOBONA J. 267,02700(2002), availablelat
<http://cisgw3.law.pace.edu/cisg/biblio/schroeter3.html>(lastlvisitedlApr.116,12005).
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thatlArticlel13lcontainslalgap, i.e.,litlfailsltoladdressllalsituationliwhichlislclearlylcoveredlbylthe
Convention'® JandlthereforelitlrequiresleaplfillinglinfaccordancelwithlArticlel7(2)" " Inlfact,lthere
areltwolreasonsltolconcludelthatlArticlel13lcontainslalgap:[(a)lfirst,laslitlwaslmentionedlabove
(PartlIII.1.2),ItheldefinitionloflwritinglislrelevantliforlithellpurposeslofithelConvention;l(b)lthe
purposeloflArticlel13lseemsltolbeltoldefinel“writing”,Ibutlinsteadloflprovidinglanlexplicit
criterion,litlrelieslonlexamples.lIHowever,litlislpossibleltolderivelsomelguidelineslfromlthe
examples;lbylinterpretinglthelprovisionlinllightloflthelprincipleloflinformalityl(PartlIII.1.1),las
directedlbylArticlel7(2),Jonellcanldeterminelwhetherlthelnewltechnologieslarelencompassediby
Articlel13.

Thelstartinglpointlislthelcharacteristicloflsomethinglthatlwaslcertainlyldeemedltolbellal “writing”
whenlthelCISGlwasldrafted.[Forlinstance,lalletter signedlbyloneloflthellpartieslisicertainlyl“writing”.
Inlgenerallterms,litslattributesliare:

a) Meansl forll futurell reference, i.e.,] thell informationll isll fixedl inll thel documentl andll canll be
subsequentlylusedlforlireference.

b) Identificationlofithelsender, i.e.,lthellsenderloflthelmessagelislperfectlylidentifiablelinlithe

documentlandltherelislaldevicel(signature)ltolauthenticatelherlidentityl(althoughlnot
infallible).

c) Inalterabilityloflithelcontent, i.e.,linlcaseltherellislanlattemptltolmodifylthelcontentloflthe
letter,linlgenerallitlcanlbelnoticed.

ThellConventionlcouldlhavelrequiredithatlanylotherl“writing Imeetlallloflthoselthreellrequirements,
butlithellexampleslreferredltolinlArticlel130(telexlandltelegram)landlthelidealoflinformalitylthat
underlieslthel CISGlindicatellaldifferentlconclusion.[Therelislnoldoubtlthatlbothlitechnologiesl(telex
andltelegram)lhavelithelattributel(a)lmentionedlabove:lithelrecipientlalwayslireceiveslalhardcopylofithe
messagelandlhelcanluselifforlfuturelreference./However,laltelegramldoesinotlhavelalmechanismlto
authenticatelthelidentityloflthelsenderlland,ltherefore,ldoeslnotimeetlrequirementl(b).IMoreover,
sincellaltelexImessagellislprintedlinlthelrecipient’sldevice,lthelrecipientlislableltoluselthatlsameldevice
tolleasilylretypelthelmessagel(withlwhateverlmodificationslshelwants)landldestroylthelloriginal;lhence,
thislmeansloflcommunicationldoesnotlhavelattributel‘c’.

Asllcorollary,lthelonlylcriterionltoldeterminelwhetherllsomethinglisl“writing”lunderlthelCISGlis
whetherlitlhaslattributel(a), i.e.,lwhetherltheldatalcontainedlisirecordedlinlalmannerlthatlallows
futurelreference.[Thislcriterionllislconsistentlwithlthelinformalitylprinciplelthatlunderlieslthe
Convention:liflthelCISGldefinedlwritinglaslirequiringlsecuritylmeasuresltolensurelidentification

18 SeelSiegfriedlEiselen, ElCommercelandlthel CISG:IFormation,IFormalitieslandlValidity,16 VINDOBONA ].01305,03090(2002)(statinglthat
thelgapll“clearlylfallsiwithinlthelscopelofithelConventionlbecauselitldealsiwithlotherlformsloflcommunicationlanditherelisino
indicationlthatlthelConventionlintendedltolexcludelanylspecificlkindloflcommunication”,Ibut]“onlthelcontrary,litlseemslitolaim
atlbeinglalllinclusive”).

1 SeelSiegfriedlEiselen, ElectroniclcommercelandlthelUNIConventionlonlContractslforlthellnternationallSaleloflGoodsl(CISG)11980,16 EDI
L. REV.021,0360(1999),lalso availablelatl<http://cisgw3.law.pace.edu/cisg/biblio/eiselen I.htmI>I(lastlvisitedlApr.016,12005);1Ulrich
Schroeter, supralnotel117,1atl270.010nICISGlgaplfillinglinlgeneral, seelFrancolFerrari, InterpretationlofithelConventionlandlgaplfilling:
Articlel7, inlDRAFT UNCITRAL DIGESTIAND BEYOND: CASES, ANALYSISIAND UNRESOLVED ISSUESIINITHE U.N. SALES
CONVENTION 138, 15707 11(FrancolFerrariletlal.leds.,IMunich,ISellier12004).
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oflthelsenderl(attributel‘b’)landlinalterabilityloflthelcontentl(attributel‘c’),litlwouldlinlfact
representlanflobstacleltolinternationallcommerce,linlgreatlpartibasedlonlthelnotionlloflinformality.
Furthermore,[Ithisl]definition[lofﬂ“Writing”Disl]theﬂsamel]asﬂtheﬂoneﬂcontainedﬂinﬂthel]MLEClzo,ﬂinﬂthe
UNCITRALIDrafdConventionlonlElectroniclCommunications'* landlanotherlUnited/Nations
Convention'*Jalthoughlitlisinotlnecessaryl(notlallowed)itolresortitolthoseldocumentslitolinterpret
Articlel13laslcontainingltheldefinitionladoptedlbylthem.ISimilarly,liflthelConventionlbylitslown
meanslprovideslalworkableldefinitionlofl“writing”,lresortltolthelUNIDROITIPrincipleslis
forbiddenlbylArticlel7(2),lsincelthelnotionllofl“writing”lunderlthoselPrincipleslisimorelrestrictive
(orlmorelformal):Ithelinformationlrecordedlinlthelwritinglmustlalsolbel“capableloflbeing
reproducedlinltangiblelform”.'”’INothinglinlthelCISGlsuggestsithatiwritinglmustlbelreproducible
inltangiblelform:lasllonglaslcontentlcanlbelusedlforlfuturelreferencel(evenlinlalcomputerlscreen,
forlinstance),litlislsufficient.

Tolopposelthisliview,lallpossiblelargumentiwouldlbelthatithellineloflreasoninglherelpresentedlhas
alwrongllassumption:lthatlal“writing”lhaslalfourthlattribute, tangibility;ltolreinforcelthatlargument,
onelmightlsaylithat,latltheltimelthel CISGlwasldrafted,lalll“writings " —lletters,ltelegramlandltelex—
wereltangible,lwhichlisinotlnecessarilyltruelinlrespectltolsomelelectroniclcommunicationsl(except
whenlthelrecipientldecidesltollprintlthem).[However,ltangibilitylbylitselfldoeslnotlhavelany
functionlindependentlylfromlthelthreelattributesimentionedlabove.lForlinstance,ltheltangibility
oflallletterlserveslonlyltolpermitlfuturelreferencel(attributel‘a’)landlpreventimodificationl(attribute
‘b’),JlandInothinglelse;ltheltangibilitylofiteleximessagellserveslonlylforlfuturelreferencelandld oeslnot
preventlmodification.[Therefore,ltangibilitylcannotlbellconsideredlanlautonomouslattributellof
“writing”.

120,

[The UNCITRALIMLECKsupralnotel67,latlArticlel6)lprovidesithatl“[w]herelthellawlrequireslinformationltolbelinlwriting,lthat
requirementllisimetlbylaldatalmessagelifithelinformationlcontainedlthereinlislaccessiblelsolasltolbelusablelforlsubsequentlreference”.
12 1UArticleU9(Z)Uoﬂ]theDDraftﬂConventionﬂ(supm[lnoteﬂ‘\-S,UatU48)Uprovidesﬂthatﬂ“[w]hereﬂtheﬂlawﬂrequiresﬂthatﬂaﬂcommunicationﬂorﬂa
contractlshouldlbelinlwriting,lotlprovidesliconsequencesliforithelabsenceloflalwriting,lthatlrequirementlisimetlbylanlelectronic
communicationlifithelinformationlcontainedlthereinlislaccessiblelsolaslitolbelusablelforlsubsequentlreference”.

122 See UNIConventionlonlthelAssignmentloflReceivableslinlInternationallTradel(2001),1G.A.IRes,156,/81,]U.N.IGAOR,156th
Sess.,JU.N.IDoc.lA/RES/56,/810(2002), availablelati<http://www.uncitral.org/english/texts/payments/ctclassionmenticonventionl
e.pdf>(lastlvisitedlApr.127,12005))(defining] “writing"linlArticlel5(c)lasimeanslanylformloflinformationlithatlislaccessiblelsolasitolbe
usablelforlsubsequentlreference”). ButlseelthelUNIDROITIConventionlonlInternationallFactoringl(1988), availablellat
<http://www.unidroit.org/english/conventions/1988factoring/1988factoringle. htm>(lastlvisitedlApr.027,12005)(providinglin
Articlel1(4)(a)l(b)Ithatlal“noticelinlwritinglneedInotlbelsignedlbutlmustlidentifylthelpersonlbylwhomlotlinlwhoselnamelitlislgiven”
andlthatlthelexpressionl“‘noticelinlwriting’lincludeslbutlisinotllimitedlto,ltelegrams,ltelexlandlanylotherltelecommunication
capableloflbeinglreproducedlinltangiblelform”).

123 SeelUNIDROIT PRINCIPLESIOF INTERNATIONAL COMMERCIAL CONTRACTS 20040(Romel2004), availablelat
<http://www.unidroit.org/english/principles/contracts/principles2004/blackletter2004.pd>I(lastlvisitedlApr.116,12005).1Article
1. 110defineslwritinglasl“anylmodeloflcommunicationlthatlpreserveslalrecordlofithelinformationlcontainedlthereinlandlislcapable
oflbeinglreproducedlinltangiblelform”. ButlseelSiegfriedlEiselen, RemarkslonlthelMannerlinlwhichlthelUNIDROITIPrincipleslof
InternationallCommerciallContractsimaylbelusedltolInterpretloiSupplementlArticle]l2 9loflthelCISG,114 PACE INT'L L. REV. 379,13820383
(2002)(statinglthat,ltolfilllthelgaplinlArticlel 1 30oflthelCISGI“[iltlislsuggestedithatlthelmeaninglofl‘written Ishouldlbelextendedlto
includeltheselformsloflcommunicationslinlaccordancelwithltheldefinitionlcontainedlinlArticlel1.10loflthe [1994JUNIDROIT
Principles”).[Thel19940versionloflthelUNIDROITIPrincipleslhadlthelsameldefinitionloflwriting,IbutlitiwaslincludedlinlArticle
1.10.0Itlshouldlbelmentionedithat,levenliflthelCISGIdidInotlhavelalworkableldefinitionloflwriting,litlisldubiousiwhetherlthelgap
couldlbelfilledlbyfresortltolthelUNIDROITIPrinciples,laslArticlel7(2)provideslithat,linlcaseloflabsencelofICISGlprincipleslitolsolve
thelmatter,litlshouldlbelsettledlinlaccordancelwithlithellawlapplicablelbylvirtuelofithelconflictlofllawslrules.
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Givenlthislbroadldefinitionlofl“writing”,litlseemsltolencompasslanylloflthelmorelmodernimeanslof
communication. “*ITherefore,ltheldatalmessagescreatedibyltheluseloflmostlofitheltechnologies
mentionedlinlPartll,leitherltheloneslthatljustlextendlthelhumanlabilityltolcommunicatel(e.g.lel
mail,Jfaxllorlaltextlchat),lorlthelloneslthatlplaylanlactivelrolelinlthelformationloflthelcontracti(e.g.
EDIlandlelcommercelsolutionslforlsaleslinlaldynamiclweblsite),lcanlbelconsideredl“writings”
underlthelCISG,lasllonglaslalrecordlislkeptliforlfuturelireference Jevenliflitlislinlintangiblelmedia.
However,liflnolrecordlislkept,lsuchlaslthelcaselofllnternetltelephony,lthenltherelisinol“writing”

underlArticlel130oflthelCISG.

UnderlArticlel13lal“writing”ldoeslnotineedlhaveltolhavelalsignature * IHowever,ltodayltherelare
somelsecurityldeviceslthatlcanlemulate,lwithlalhigherldegreeloflsafety,lthelfunctionloflalsignature
inlalpaperldocument,lsuchllaslithelsolcalled]“electroniclsignatures”;Iforlinstance,lalschemellofldigital
signaturelbasedlonlalpubliclkeylinfrastructurel(“PKI”)lgiveslthelrecipientloflaldatalmessage
certaintylthatlithwaslreallylsentibylthelsenderlandithatllitslcontentiwasinotimodified **.JUnderlthe
CISG,ltheluseloflthoseltechnologieslisinotlirequiredltolgiveldatalmessageslthelstatuslofl“writings”,
butlthelpartiesimay,JlunderlArticlel6,lagreeltolluselelectroniclsignatureslinlthelcommunications
betweenlthemlandlthereforelalterltheldefinitionloflwriting.

[11.1.2.2.[PossiblelimpactloflArticlel1 3lonllanlArticlel96lreservation

UnderlArticlel96loflthelCISG,lalContractingIStatelwhosellegislationlrequireslithatlcontractsloflisale
bellconcludedlorlevidencedlinlwritinglmayldeclarelthatlthelprovisionslthatlallowlthelformation,
modificationllorlterminationlloflcontractloflsalellinlanylformlotherlthanlwritinglwilllnotlbe
applicablelifloneloflthelpartieslhaslherlplaceloflbusinessllinlthatlContractinglState.[Therefore,
Articlesll1 1land1290mightinotlbelapplicablelinlcaseloflanlArticlel96lreservation.[However,lthelfact
thatloneloflthelpartieslhaslherlplaceloflbusinesslinlalreservingliStateldoeslnotlturnlithelform
requirementsloflthellawlofithatlStatelautomaticallylapplicable * [Thelmajoritylviewlislthatlthe
formlrequirementsloflthelreservinglStatelwilllbelapplicablelifithelconflictlofllawsliruleslofithelforum
determinelthatlthellawlloflthelreservinglStatelislapplicable;liflthellawloflalnonlreserving
ContractinglStatellislapplicable,lthenlthelCISGlrulesleliminatinglformlrequirementslwilllbe
applicable'”.

124 SeelJosephlLookofsky, supralnotel74,latlf198, availablelati<http://cisgw3.law.pace.edu/cisg/biblio/loo13.html>(lastlvisitedlApr.
14,02005)(statinglthatl“Articlel 1 30doesInotldefineltheltermltolexcludelsuchlincreasinglylpopularimeansloflcommunicationlas

telefaxltransmissionslorlelectronicldatalexchange”);lFrancolFerrari, supralnotel109,latl2090(arguinglthatltelefaxland
communicationsltransmittedlelectronicallylshouldlbelconsideredl“writings”);lJohnlO.IHonnold, supralnotel45,1atl§1130,0141
(mentioninglEDIlandlfax);ISiegfriedlEiselen, supralnotel119,latl360(mentioninglfax,lelmailland]EDIImessages);IMarioll].A.
Oyarzabal, InternationallElectronidlContracts:1ANotelonlArgentinelChoicelofl LawlRules,13 51U IMiamilInterlAm.IL.IRev.01499,15040(2002)
(mentioninglfax,lelmaillandlEDIImessages).

15 SeelJohnlO.IHonnold, supralnotel45,latl§1130,0141H42.
"IForlanlextensiveldescriptionlofitheldifferentlelectroniclsignaturesltechnologies,Iparticularlyldigitallsignaturesirelyinglonpublic]
keylcryptography, seelGuideltolEnactmentl(Y029062)loflithelUNCITRALIModellLawlonlElectronicISignatures,JG.A.IRes.156,/80,
U.N.IGAOR,I56thl0Sess.,]JU.N.IDoc.IA/RES/56/800(2001),lIEnglishlversion availablelat
<http://www.uncitral.org/english/texts/electcom/mlllecsigle. pdf>I(lastlvisitedlApr.116,12005).

" IThelreasonlislsimpleliflithellawloflthelreservinglStatelwereltolbelautomaticallylapplicable Jthelsituationlwherelbothlpartieslare
fromlcountrieslwhichlmadelanlArticlel96lreservationlwouldlbelwithoutlalsolution.

%8 SeelHispafruitlBVIv.IAmuyenlS.A., Arrondissementsrechtbank [DistrictiCourt]IRotterdam,Netherlands,1120July]2001,[CaselNumber
HAIZAI991529,1904.5, availablelatl<http://cisgw3.law.pace.edu/cases/010712n1.htmI>I(lastlvisitedlApr.012,12005)I(holdinglthat,
inlcaseloflanlArticlel96lreservation,lthel“questionlwhetherlthelcontractlhaslbeenlvalidlylconcluded [...JIshouldlbelansweredlbylthe
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InlcaselthellawloflallreservingliStatellislapplicable lthelissuelislwhetherltheldefinitionlofl“writing”
containedllinllArticlel130(seelPartlIII.1.2.1 supra)iwilllhavelanylimpactlonlthelwritinglrequirement
oflthellawloflithelreservinglState.lInlotherlwords,lsupposinglthelreservinglStatellawlprovideslthat
alcontractimightlnotlbelconcludedlorlevidencedlbylthelexchangeloflelmailslbetweenlthelsellerland
thelbuyer,lthelissuelislwhetherlArticlel13lwouldltrumpltheldefinitionloflwritingloflthelreserving
State’sldomesticllaw.lItlhaslbeenlalreadylpointedloutithatlArticlel1 3loflthelCISGlwaslincluded
basedlonlalproposallbylthelFederallRepublicloflGermany,lwhichlwaslnotlintendedltolbelonlyla
“definitionloflthelterml‘writing’laslusedllinlArticlesl2 1(2)landl29(2)” Ibutlratherlitlwas]“meantlto
achievelaluniformlobjectivelstandardlforlformlrequirements,lsolthatlpartiesineedinotlcomplylwith
domesticlformlrequirementslwhichlperhapslimposelhigherlstandardslandlaboutlwhichlitimaylbe
difficultltolobtainlinformation”'”’ IThislunderstanding,lhowever,lisluniversallylaccepted [ The
mainlobjectionltolthelinterpretationlithatlextendsltheldefinitionllofl“writing”ltoltheldomesticllaw
ofllallreservinglStatelislthelwordinglloflArticlel1 3, lwhichlprovideslthatl“writing”lincludesltelegram
andltelex“[flotlthelpurposesloflthisiConvention”.

Onlthelotherlhand,ltherelislalstronglargumentltolrelylonlthellegislativelhistorylonlthislissue:lif
indeedlArticlel13lwaslpartloflbargainltollacceptlthelpossibilityloflreservationlprovidedlbylArticle
96,litlseemsllogicallthatlthelapplicationloflitheldomesticllawlbylvirtuellofithelreservationlcanlbe
limitedibylArticlel13 " [ThelfactlthatlArticlel1 3lwaslinsertedlimmediatelylafterlArticlel1 2 [which
dealsliwithltheleffectloflanlArticlel96lreservation,lislalsollsuggestive.IMoreover,lthislconstruction
advanceslthelpurposeloflthelCISGlinlachievingluniformitylandlpredictability.lBasedlonlthose

lawlwhichlislapplicablelaccordingltolthelrulesloflprivatelinternationalllaw”landInotldirectlylbylthelrulesloflithelContractinglState
whichImadelanlArticlel96IReservation).lAlsoladoptinglthelsamelview:IFrancolFerrari, supralnotel109,0atl213014;Peter
Schlechtriem, supralnotel82,latl45;1GyulalEdtsi, supralnotel116,latl2[33.

P PeterlS chlechtriem, supra notel82,latl46l(acknowledging,lhowever,lthatl“becauseloflthelawkwardiwordingloflArticlel13,Ithis
interpretationlislopenltolcriticism”). SeelalsolJerzilRajski, Articlel13, inJBIANCAIBONELL COMMENTARYIONITHE INTERNATIONAL SALES
LAWDN128,0130,I(CesarelMassimolBiancaled.,IMilan,1Giuffre,11987), availablelatli<http://cisgw3.law.pace.edu/cisg/biblio/rajskil
bb13.html>I(lastlvisitedlApr.[13,12005)concludinglthatlArticlel 1 3Imaylbelappliedlalsoltol “writinglrequirementslprovidedlforibylthe
provisionslofldomesticllawlexceptionallylappliedlaccordingltolrelevanticonflictofllawirules”linlcaseloflanlArticlel96lreservations,lbut
statinglthadlitl“cannotleliminatelsomelspeciallrequirementslasitolthelformlimposedibylapplicableldomesticllawlsuchllaslauthentication
byllalconsulatelorlcertificationIbylalpublidlauthority,Jdocumentlunderlseal,Jetc.”);/LarrylA.IDiMatteoletlal., supralnotel105,latl324l(citing
PeterlSchlechtriem).

10 SeelJohnlO.[Honnold, supralnotel45,0atl§1130,011420(statinglthatl“[wlhetherlelectroniclcommunicationslsatisfyldomesticlformal
requirementslpreservedlbylaldeclarationl(reservation)lunderlArticlel96 [...Ildependslonltheldomestidllawlpreservedibylthelreservation”).
SeellalsolTribunallofllnternationallCommerciallArbitrationlatlthelRussianlFederation]lChamberloflCommercelandlIndustry,JRussian
Federation,l100Junel1999,ICaselNumberl55/1998, availablelati<http://cisgw3.law.pace.edu/cases990610r I.html>I(lastlvisitedlApr.014,
2005).[Inlthislcase,lthelarbitralltribunallrejectedithelbuyer’slclaimlthatlthelmodificationslofithelcontractimadelbylthelexchangeloflfax
messageslwerelinvalid.ISincelthelsellerlwaslfromlalContractinglStatelwholmadelanlArticle]96lreservationl(RussianlFederation),lthe
arbitralltribunallapplied,Ibylvirtueloflthelconflictlofllawslrules,/Russianllawlinlrespectltolthelformirequirements.[However,litldidinotlrely
onltheldefinitionlofiwritingloflArticlel13,IbutliratherlonlArticlel4 34(2)loflthel Civill CodeloflithelRussianlFederation,lwhichlprovidesithat
“thelcontractlmaylbelconcludedlinlwritingleitherlbylcomposinglonelsinglelinstrumentlsignedibylthelparties,lorlbylexchanging
documentslbylmail,Itelegraph,lteletype,lelectroniclorlotherlmeansloflcommunication,lwhichlallowlcrediblelverificationlthatlthe
documentlislsentlbylthelpartyltolthelcontract”.
PDuringlthel19800ViennalDiplomatidiConference,lthelrepresentativelofithelformerlUSSR [whichlmadelanlArticlel96[reservation,Idid
notlopposeltolthelGermanlproposallthatlultimatelylleditolArticlel 13 Istatinglthat]“alnewldomestidllawladoptediby [thelformedlUSSR]lin
1977 Iwherebylwrittenlagreementslhadlbecomelmandatorylforlforeignitradeltransactions,lincludeditelegramsllorltelexlunderlthe
definitionlofl‘written’”;Itherefore litlseemslreasonableltolassumelthat,latlthatltime JthelContractinglStateslwerelawareloflthelimpactlof
Articlel13loverldomesticllawlloflalStatelwhichimadelanlArticlel96,lincludinglfor formationloflcontractsl(Articlel11),Inotlonly
modificationlotlterminationl(Articlel29(2)). SeelSummarylRecordslofiMeetingsloflthelFirstiCommitteel(19800ViennalDiplomatic
Conference),[l7[hﬂmeetingﬂ(MarchU14,Dl980),ﬂatﬂ'][ﬂ73, availablellatl<http://cisgw3.law.pace.edu/cisg/firstcommittee/Meeting?.htmI>(last
visitedlApr.[17,12005).
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arguments'fitlislpossibleltolconcludelthatlArticlel1 3lcanlhavelanlimpactiwhenltheldomesticllaw
alreservinglStatellislapplicable.

Nevertheless,Itherelislatlleastlonelarbitrallaward " *Ithatlexaminedlthislissuelandlappliedithe
definitionlofl“writing”lcontainedlinltheldomesticllawlloflthelreservinglStatel(whichlwaslalso
applicablelbylvirtueloflthelconflictlofllawslrules).JHowever,lsinceltheldefinitionloflthelreserving
StatelldomesticllawlldidInotlcontradictltheldefinitionlinlArticlel13,litlisldubiousiwhetherlthis
precedentllislindeedlloflvalue.

1I1.2.lFormationloflthelContract:[PrelContractuall Communications

OncellitlwaslestablishedlinlPartlIII. 1. 1lthatlalcontractlcanlbelformedibylelectronicimeanslunder
Articlel1 10oflthelCISG,lcertainlissuesl—Ithatlariselinlconnectionlofltheluseloflmorelmodern
communicationsimethodslforlthelconclusionloflalcontracti—Ishouldlbelexamined.

Initially,litlshouldibelnotedlthatlthelprovisionsloflthelCISGlrelatingltolformation(Articlesl14124)
relylonlalrigidlofferlflacceptancelstructure,lwhichlcauseslsomeldifficultieslinl“complicated
negotiationslwhereltherellislalgreatldealloflcommunicationlbetweenlthelparties landlwhenltheyluse
“methodsloflcommunicationlsuchlas]lEDIlwhichlrequireslalmorelflexiblelapproachlthanlthellstrict
offerlacceptanceldichotomy”'” INevertheless,litlseemslthatlthelCISGlprovisionslprovidel“enough
flexibilityltolevadelthelconstraintsloflforcinglcommunicationslintoleitherlthelofferllorlacceptance
mould” 136;ﬂonel]example[loﬂ]al]rule[lthatl]providesl]ﬂexibilityl]is[lArticlel] 18(1),lwhichlprovideslthatl“[a]
statementlmadelbylorlotherlconductlofltheloffereelindicatinglassentltolanllofferlislanlacceptance”.

Havinglsaidlithat,lthelissueslrelatingltolelectroniclformationlloflcontractslunderlthelCISGImaylbe
explored:[first,llisltherelanlofferlwhenllalsellerluseslsomeltechnologiesltollmarketlherlproductsl(Part
[11.2.1)ISecond,lwhenldoesllanlelectroniclcommunicationlirelatingltolthelformationloflcontract
produceleffects, i.e.,lwhatlislthelexactimomentlinlwhichlaldatalmessagel“reaches”ltheladdressee
underlArticlel240(PartlII1.2.2)IThird [howltolfitlthelmorelmodernimethodsloflcommunicationslin
Articlel20(1),lwhichlsetslthelmomentlwhenlthelperiodlofltimelfixedlbylthelofferorltolacceptlilan
offerlbeginsltolrunl(PartlII1.2.3)?

"IHowever,IthelargumentlthatlinterpretinglArticlel 1 3differentlylwouldimakellitlalmostimeaninglessl(seelPeterlSchlechtriem, supra
notel82,0atl46,In.144)lislnotlpersuasive:InotlonlylArticlel13ldefines]“writing”IforlthelpurposesloflArticlesl2 1(2)land129(2),Ibutlit
islalsolapplicablelinlcaselthelpartiesireferltol“writinglinltheirlagreementl(seelFrancolFerrari, supralnotel109,latl210).
Pifithislinterpretationlisifavored,IArticlel1 3lislableltolprovidelaleoodlframeworklevenlinlcaseslwherelthelformlrequirementslof
thellawlloflallreservinglStatellarelapplicable.

P* SeelTribunallofllnternationallCommerciallArbitrationlatlthelR ussianlFederationlChamberlofiCommercelandlindustry, supra
notel130.

13SUSiegfriedﬂEiselen, supralnotel119,lat]2 3.10nlthatltopic, seelalso UNCITRALlelCommercel WkG:lSecretariatiNotelonlelContractingland
CISG, supralnotel18,0at]120130(1042M4);IFrancolFerrari, supralnotel18,lat]300001.

: 36USiegfriedUEiselen, supralnotel119,0at123024. SeellalsolJohnlO.[Honnold, supralnotel45,0atl§1132.1,11450(statinglthatl“the
Conventionlaccommodatesibothlthelsimplelexchangelofltwolcommunicationslandlalsoltheldevelopmentlloflalcontractiwhenlitlis
impossibleltolisolatelanl‘offer’landl‘acceptance’).
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1I1.2.1.Offerlinllelcommerce

Theluseloflinformationltechnologyltoolsltolmassivelylmarketlproductslislnotlunusual.lFor
instance,lalsellerlcanlsetluplal“virtual’lstoreltolselllitslproductsltolInternetlusersl(technologylthat
playsllanlactivelrolelinlthelformationlofithellcontract).lAnotherlpossibilitylisltoluselmaillmergelitools
tolsendlseverallcustomizedlelmailsltoldifferentlpotentiallbuyersl(technologylthatlextendslhuman
abilitylltolcommunicate).[Thelissuelislwhetherlalproposallmadelthroughltheluseloflanyllofithese
technologiesllislanlofferlforlCISGlpurposes.

I11.2.1.1.IThelCISGldefinitionlofloffer:1Articlel 14

UnderlArticlel14(1),lalproposallforlconcludinglalcontractlislanlofferlif: (a)litlisl“addressedltolone
orllmore specificlpersons”, (b)litlisl“sufficientlyldefinite”l(i.e.,l“iflitlindicateslthelgoodslandlexpressly
orlimplicitlylfixeslorlmakeslprovisionlforldetermininglthelquantitylandlthelprice”)land (c)lifllit
“indicateslthelintentionloflthelofferorltolbelboundlinicaseloflacceptance” " .Mnlrespectlto
requirementl‘a’JArticlel14(2)Ifurtherlclarifieslthatl“[aJlproposallotherlthanloneladdressedlitolone
orlmorelspecificlpersonslisltolbelconsideredimerelylaslanlinvitationltolmakeloffers,Junlesslthe
contrarylislclearlylindicatedlbylthelpersonlmakinglthelproposal”.

[tlislgenerallylacceptedlthatl“advertisementslinlnewspapers,lradiolandltelevision,lcatalogues,
brochures,Ipricellists,letc.,larelconsideredlinvitationsltolsubmitlloffers”, i.e., invitationeslad
offerendumlunderlArticlel14(2)"* IThelpossibilityloflextendinglsuchlunderstandingltolweblsites
throughlwhichlalprospectivelbuyerlcanlbuylgoodslhaslalreadylbeenlacknowledged "’ lunderlthis
lineloflreasoning,lthelactlofimarketinglproductslonlalweblsitelwouldInotlbelconstruedlaslanloffer.
Moreover,litlhaslalreadylbeenlsaidlthat,lsincel “pricelcircularslisentltolanlindefinitelgrouploflpeople
arelconsideredinotlitolconstituteloffers,levenlwhereltheladdresseeslarelindividuallylnamed”,[“[t]he
samellgenerallrulelcanlapplylasifarfasielectroniclmessageslarelconcerned” .

[11.2.1.2.[Possibilitieslarisinglfromlelectronicallylgeneratedliproposals
ThellguidelineslsetlforthlinlPartlIIL.2.1. 10forlproposalsimadelthroughlweblsiteslandimassive

electroniclmessageslarelcorrectlunderlthelCISG:lthoselproposalsicanlbelconstruedlasinotlbeing
“addressedltolonelorlmore specificlpersons”lunderlArticlel14(1).JHowever,lthoselguidelineslmay

7 See ObersterlGerichtshof, supralnotel75,lat 14971150.

138 UNCITRALlelCommercel WkG:lISecretariatlNotelonlelContractinglandICISG, supralnotell18,latl130(1047). SeelalsolFrancolFerrari, supra
notel18,latl301;IMarialdellPilarlPeralesldelViscasillas,/EL CONTRATOIDE COMPRAVENTA INTERNACIONAL DE MERCANCIAS
(CONVENCIONIDE VIENAIDE 1980)18§01530(Madrid,12001), availableladi<http://www.cisg.law.pace.edu/cisg/biblio/perales .htm[>
(lastIvisitedlApr.117,12005).

139 UNCITRALlelCommercel WkG:lSecretariatINotelonlelContractinglandICISG, supralnotel18,latl130(1047). SeelalsolFrancolFerrari, supra
notell18,lat1301;0JochenlZaremba, InternationallElectroniclTransaction]ContractslBetweenlU.S.landIEUICompanieslandlCustomers,118
CONN. J. INT'L L.1479,05030(2003)(statinglthat]“[t/heldemonstrationlofithelwillingnesslonlalweblpagelitolselllalcertainlproductlis
usuallylnotlanlofferlbutlanlinvitationltolmakelanloffer"land,ltherefore,l“[iInltheselcaseslthelclicklonlthelpurchaseliconlconstitutes
anloffer”).

140 UNCITRALleICommercelWkG:[SecretariatiNotelonlelContractinglandICISG, supralnotell18,latl130(1048). SeelalsolFrancolFerrari, supra
notel18,lat]1301002.
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notlbelapplicablelinleverylsituation:linlsomelinstances,lthelpeculiaritieslofitheltransactionlmight
undermineltheirlgenerallapplicability.

Forllinstance,lsupposelalsellerlusesllaltechnologylthatlplayslanlactivelrolelinlthelformationloflthe
contract,lsuchlasllaldynamiclweblsitelforlthelsaleloflproductsi(humanlmachinelinteraction,with
instantaneous interlpraesentesicommunication' " ).0Whenlalprospectivelbuyerl(“Buyer]1”)lenterslin
oneloflithoseldynamiclweblsites,linlgenerallalpagelislautomaticallylgeneratedliwithlthelinformation
containedlinlaldatabaselmaintainedlbylthelseller.lInlthatldatabaseltherelwilllbelmultiplelentrieslfor
eachlproduct;Iforlinstance,litlwilllindicatelthatl300lunitsloflproductiXlarellavailablelatl$15.00,01
unitloflproductlYlislavailablelatl$110.00landlthatlproductlZlislunavailable.ITherefore,lthelpage
viewedlbylBuyerl1lwilllshowlproductsiXlandlYlatlthelpriceslabovelmentioned, butlitlwilllnotlshow
productlZ,Ibecauselitlislunavailable ¥ lIfIBuyerl 1lplaceslanlorderlforlproductlY,lwhenlBuyerl2visits
thelweblsite,levenlalfractionloflalsecondlafterlBuyerl1lhaslplacedlhetlorder,lthelpagellgeneratediwill
onlylshowllproductIX,landInollongetlproductlYl(whichlislnowloutloflstock).IThislexamplelclearly
demonstrateslithatlthelmessagelconveyedlonlaldynamiclpagelislsufficientlylspecific:litlislbuillfor
eachlvisitlthatlislmadeltolthelweblsitelonlthelbasislofithelinformationlstoredlinlaldatabaselthatlis
updatedlinlrealltime.lInlcaselthelelcommercelsolutionlusedlbylthelsellerlhaslthatlkindlof
technology,lthelbuyerlwilllhavelalstronglcaseltollarguelthatlthelproposallonlthelsitelwaslindeedlan
offerltailoredltolher' .

Thelexamplelmentionedlabovellassumeslhuman/machinelinteractionlland,ltherefore,lmaylcausela
problem:lthelpagellisldynamicallylbuiltlbasedlonlthelinformationlavailablellatitheltimelthelbuyer
enterslthelseller’slweblsite,[butlthellbuyerlmaylnaturallyltakellsomeltimelafterlithelpagelislgenerated
toldecidelwhetherltollbuylorlnotlthelgoodslthereloffered.lInlthislcircumstance,ltermsland
conditionslofluselofithelweblsitelmightlprovidelthatlthoselofferslexpirelafterlalshortlperiodlofltime,
givenlthelfactlthatlalproductlofferedlimightlbecomelunavailablelwhilelthelprospectivelbuyerldecides
whetherltolacceptlorinotltheloffer.[ThelrulesloflthelCISGlonlwithdrawall(Articlel15(1))areluseless
inlthislcase'** [butlthelruleslonlrevocationl(Articlel16)Imightlplaylalsignificantlrole:lthelpage
generatedImightlbelprogrammedltolbelupdatedlafterlsomeltime;lhence,liflthelpagelislupdatedland
atlthatltimelthellproductlbecomeslunavailable lthelprospectivelbuyerlwilllreceivelalmessagelonlher
computerlscreenlstatinglthatlithelproductlisinollongerlavailablel(i.e.,Ithatlthelofferllislrevoked,lifllit
waslrevocablellinlthelfirstlplace).[Thatlislnot,Jhowever,lanllissuelwhenlthelcontractlisiformedlduring
almachine/machinelinteractionlbasedlonlinstantaneous interlpraesenteslcommunication
technologies,lsuchllaslthellcaseloflanlEDIlarrangementlwithlrealltimelconnectionlandlprocessing,
sinceltherelisinoldelaylforlthelofferee’slsystemltolissuelanlacceptance.

! Seeldefinition(“2.1.1.2”linlPartlL.1.2 supra.

10 didwilllshowlproductiZlasibeinglunavailable [Inlthislcase,litlislreasonableltolassumelthat,liflthelprospectivelbuyerlislstilllable
tolplacelanlorder,lthatlsuchlorderlwilllbelanlofferlunderlthelCISGl(notlthelexhibitionloflproductlZlaslunavailable),Junlessithe
termslandlconditionslofluseloflthelweblsitelprovidelotherwisel(i.e.,Jthelsellerlmightlbelwillingltollassumelthelriskloflthelmodification
oflithellprice).

" Comparelwithlthe UNCITRALIDraftlConventionlon!ElectronidlCommunications, supralnotel48,latlArticlel 1 1i(providinglthatl“[a]
proposalltolconcludelalcontractimadelthroughlonelorimorelelectronidlcommunicationsiwhichlisinotladdressedltolonelorimore
specificlparties,Ibutlislgenerallylaccessibleltolpartiesimakingluseloflinformationlsystems,lincludinglproposalsithatimakeluselof
interactivelapplicationslforithelplacementloflordersithroughlsuchlinformationlsystems,lisltolbelconsideredlaslanlinvitationltolmake
offers,lunlessliticlearlylindicateslthelintentionloflthelpartylmakinglthelproposalltolbelboundlinlcaseloflacceptance”).[ThelDraft
Conventionlseemslitoldisregardlthelpossibilityloflconcludinglthatlalproposallmadelthroughlaldynamiclweblsitellislanloffer;lthelonly
exceptionlislwhenlthelproponentlclearlylindicateslherlintentionloflbeinglboundlinlcaseloflacceptance.

"I Thelreasonlwhylthelruleslonlwithdrawallareluselesslislbecauselthelofferlinlthislsituationlreachesltheloffereelalmost
instantaneously,Inotlleavingltimelforlthelwithdrawalltolreachl“theloffereelbeforelorlatlithelsameltimelasltheloffer I(Articlel15(2)).
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Twolimportantlobservationslshouldlbellmade: (a)lunderlArticlel14,lthelpartylmakinglithelproposal
tolconcludellalcontractimightlexplicitlylstatelthatlsheldoesInotlintendltolbelboundlinlcaselthelother
partyladheresltolthelproposall(suchlaslinltheltermslandiconditionslofluseloflthelweblsite); (b)
proposalsimadelonlstaticl(nonldynamic)lweblsite Isimilarlyltolanladvertisementlinlalnewspaper,lare
presumedltolbelinvitationslitolmakeloffers.lIndeed,litlseemslthatlthelgenerallprinciplel(mentioned
inlPartlII1.2.1)lforlproposalsimadelthroughlalweblsitelislfocusedlonlstaticl(nonldynamic)lweblsites,
wherelthellanalogylwithlanladvertisementlislperfectlylappropriate.

Inlrespectltolithelmassiveluselofltechnologieslthatlextendlhumanlicapabilityltolcommunicate,lsuch
aslthelcaseloflanl“elmaillmerge” Itherelarelsomelpeculiaritieslitoo.lltlislclearlthatliflalsellerlsendslel
mailslwithlherlentirelpricellistltolalllherlclients,leachldatalmessagelwilllbelconstruedlaslan
invitationlitolmakeloffers.IHowever,ltherelarelmorelsophisticatedlapplicationslforlthatltechnology.
Forlinstance,lalsellerlmightlhavelanlextensivelldatabaselwithllallistloflalllitslclientslandlallltheir
recentlpurchases.[Withlthatlinformation,Jliflithelsellerldecideslitolusellit,lcomputerlsoftwarelmight
createllindividualizedlelmaillmessageslforlleachlcustomer.lForlinstance,lclientsliwholpurchased
equipmentIXliwilllreceivelalmessagelwithllalproposalltolbuylalnewlaccessoryltolthatlequipmentl(A ),
clientslthatlboughtlequipment]YlwilllreceivelproposalsiforlaccessorylA Jandlclientsithat/havelXland
YlwilllreceivelproposalsitolbuylbothlA JandIA ;lbasedlonlthelnumberloflunitslofiXlandlY
purchasedlinlpastltransactions,lthelmessagelmightlofferlthelexactlcorrespondinglnumberloflunits
ofllaccessories;lthelproposallmightlhaveldiscountslbasedlonlthelnumberloflpastltransactionslorlon
thelnumberlunitslloffered;lolderlclientsimightlireceivelanladditionalldiscount.lInlotherlwords,lthe
possibilitiesloflcustomizationlmightlturnleachlmessageldifferentlfromlthelotherslandlthelrecipient
oflthatlimessagelwilllhavelalstronglargumentltolclaimlthatlthelproposallmetlthelspecificity
requirementloflArticlel14(1),lunlesslthelsenderlexpresslylindicateslherlintentionloflnotlbeing
boundlinlcaselthelrecipientlagreeslitolbuylthelproducts.

111.2.2.[Receptionltheory:ldefiningl “reaching linlthellelcommercellenvironment

Whenlthelpartieslcommunicatelwithleachlotherlthroughlmessages,itheylwilllbeldealinglwithleach
otherlbyldistancell(i.e.,Inotlfaceltolface)landltherelmightlbelaldelaylinltimelfromlthelmomentlthe
messagelisilmadellandltheltimelislultimatelylunderstoodlbylthelrecipient./Dueltolthat,lusually
contractllawldefineslthelmomentlinlwhichlalcommunicationlbecomesleffective, i.e.,lwhenlit
produceslitsleffects.[Therelarelfourlloptions: (a) informationltheory,lunderlwhichllalcommunication
becomesleffectivel“oncelthelrecipientltakeslnoticeloflthelcontentlofithelcommunication”; (b)
receptionlltheory,lunderlwhichlalcommunicationllbecomesleffectivel“oncelthelrecipientlhaslactually
physicallylreceivedlthelcommunicationlorlitlhaslatlleastlbeenlimadelavailableltolit,levenlthoughlit
haslnotlyetltakenlnoticeloflithelcontent”; (c) postalloldispatchltheory,Jlunderlwhichlalcommunication
isleffectivel“oncellitthaslbeenlpostedlorlsentlbylthelsender”; (d) formulationltheory,Junderliwhichlla
communicationl“becomesleffectivelthelmomentlthatlthelresponderlbeginsltolformulatelits
communication”'* [“Eachlofitheselapproachesldetermineslwhichloflthelpartieslcarriesithelrisklof
alcommunicationlbeingllost,ldestroyedlorldamagedlinltheltransitionlprocess”. *“IRoughlylspeaking,
thelCISGlusesltwoloflithoselloptions:Ithelreceptionltheorylinlirespectltolprelcontractual

145DSiegﬁriedDEiselen, supralnotel119,latl24.
" 1d1at124.
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communicationsl(PartlIII.2.2.1)landltheldispatchltheorylinlrespectltolcontractuallcommunications
(PartlIIL.3.1);lhowever,lthislseparationlisinotlstrict:IthelCISGlsometimesluselthelinformationland
theldispatchltheorieslforlissuesloflformationlandlthelreceptionltheorylforlcontractual
communications.

[11.2.2.1.[Definitionlofl“reaching”:linterpretinglArticlel24linlanalyticallterms

Articlel24loflthelCISGlprovideslthat,lforlthelpurposeslofithelruleslonlformationloficontract
(Articles]14(23),lanlloffer,lacceptanceloranylindicationloflintentionl“reaches”lthelladdresseelwhen:
(a)l“idlislmadelorallyltolhim”lor (b)I“deliveredibylanylotherlmeansltolhim” (b. I)linllperson, (b.2)]“to
hislplaceloflbusinessllorimailingladdress”lor, (b.3)1“iflheldoesinotlhavelalplaceloflbusinessllor
mailingladdress,ltolhislhabituallresidence”.[Theldifferencelbetweenl‘a’landl‘b’lislwhetherlthe
contractlislconcluded interlpraesentesiand interlabsentes'*:

a) Inlcaseloflcommunication interlpraesentesl(situationl‘a’),ltherelisinoldelaylbetweenlthe
momentlinlwhichlthel“indicationlloflintention "lislissuedlandlthelmomentlitlisinoticed
bylthelsellerli(e.g.Inegotiationlfaceltolfacelorlbylphone)landlsinceltherelislnoldifference
betweenlthelmomentloflireceiptlandithelmomentloflcognizance,lthe informationlitheory
islaccepted;

b)  Inlcaseloflcommunication intedlabsentesl(situationl‘b’),Itherelislsuchlaldelayl(e.g.loffers
orlacceptanceslsentlbylregularlmail)landlthelCISGlplaceslthelrisklloflithe
communicationllonlthelsenderlbyladoptinglithe receptionltheory.

Therefore,ltherelareltwoldefinitionslofl“reaches”linlArticlel24,ldependinglonlhowlthelpartieslare
communicatingliwithlleachlother.[Inlcaseltherelislaldelaylbetweenlthelinstantiwhenlalmessagellislissued
andlthelmomentlwhenlthelsellerltakeslnoticeloflitl(‘b’),litlislsufficientlthatlthelmessagelbeldelivered
tolthelladdressee’s]“placeloflbusinesslorimailinglladdress”I(‘b.3’).[Therefore [litlisinotlrequirediithatlthe
recipientltakesInoticeloflthelmessage:lwhatlmatterslislthelmomentiwhenlthelmessagellarriveslatlithe
recipient’slplaceloflbusinesslorimailingladdress.[Iflthelmailingladdresslislnollongerlvalidi(e.g.lthe
recipientlchangedlherfladdressiwithoutInotifyinglthelsender)litlislirrelevant:loncelthelmessagellarrives
atlthelnollongervalidladdresslitthasl“reached IthelrecipientlunderlArticlel24'*.

Amonglthellprovisionsldealinglwithlformationloflthelcontractl(Articlesl14123),ltherelarelsevenlrules
usinglthellexpressionl“reaches”ltoldeterminelthelmomentlofleffectivenesslof (1)lanloffer, (2)la
withdrawalloflanloffer, (3)lalrevocationlloflanloffer, (4)lalrejectionlofllanloffer, (5)lanlacceptance, (6)
anlinstantaneouslcommunicationlfixinglperiodlforlacceptancelland (7)lwithdrawalloflan

“TIForltheldistinctionlbetweenlcontracts interlpraesentesland interlabsentes, seelnotell5 supralandlaccompanyingltext.

148 SeelTuzzilTrendITexIFashionlGmbHIv.IW.].M.[KeijerlSomers, Arrondissementsrechtbankl[DistrictiCourt] Amsterdam,INetherlands,
500ctoberl1994,ICaselNumberlH93.2900,lcaselabstractlandlcomment availablelati<http://cisgw3.law.pace.edu/cases/941005n L.html>
(lastlvisitedlApr.017,12005)(interpretinglArticlel24laslconsideringlthatlalmessagelhaslbeenlreceivedlifllitireachesitheladdressee’slinvalid
mailingladdress,Ibutlonlylinlcaselthelsenderlwaslnotlnotifiedlofithelchangelofladdress).[Forlallcriticallanalysislofithisldecision, seelMaria
dellPilarlPeraleslViscasillas, Commentslonltheldrafd Digestlrelatingltol Articlesl 1 42 4landl66070, inlDRAFT UNCITRAL DIGESTIAND BEYOND:
CASES, ANALYSISIAND UNRESOLVED ISSUESINITHE U.N. SALES CONVENTION 259, 28384l(FrancolFerrariletlal.leds.,[Munich,ISellier
2004)((statinglthat,JalthoughlithelapplicationloflArticlel24lwaslmistakenlinlithislcase,lthellinterpretationlofithislprovisionlwasinonetheless
correct).
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acceptance ' [Thelpenultimatelsituation,IdealtiwithlinlArticlel20(1),lwilllbelexaminedlseparately
inlPartlII1.2.30dueltolitslpeculiarities.

[11.2.2.2.0UsinglthellprinciplelunderlyinglArticlel24ltoldefinel“reaching”linlelcommerce

TherellislclearlylalgaplinlthelCISGlwithlregardltoltheldefinitionlofl“reaching”lforlmorelmodern
technologies.IHowever,lgaplfillinglinterpretationlpursuantltolArticlel7(2)lislrelativelyleasyloncelthe
twolmajorlprinciplesiunderlyinglArticlel24lwerelidentified ™ linlorderltoltransposeltheldefinition
ofl“reaching”ltollelectroniclcommerce,lthelonlylthinglthatlislrequiredlisltoldeterminelthe
technologicallequivalentslofl“cognizance”lforlthelfirstlprinciplel(seeliteml‘a’linlPartlII1.2.2.1)land
“delivery”lforlthelsecond(seeliteml‘b’linPartlIII.2.2.1).

[11.2.2.2.1.[Technologicallequivalentlofl“cognizance”

Alltechnologicallequivalentlofl“cognizance”llislrequiredlforlthelsituationslwherelinformation
systemslplaylanlactivelrolelinlthelformationloficontract,lbutlonlylwhenlthelcommunicationllis
madellinlrealltimel(instantaneous interlpraesentes)’ ' Iregardlessloflwhetherlthelinteractionlis
betweenlmachine/machinelorlbetweenlhuman,/machine.[Thatllislthelcaselwhen: (a)lalpersonlsends
almessagelthatlislimmediatelylireceivedlandlprocessedlbyllanlinformationlsystem,Jsuchlaslwhenlla
personlmakeslanlofferlorlanlacceptancelthroughlanlweblsite; (b)lanlinformationlsystemlsendsla
messagelthatlislimmediatelylreceivedlandlprocessedibylanotherlinformationlsystem,lsuchlaslinlan
EDIlarrangementlwithlrealltimelcommunicationlbetweenlthelsystems.

Alltechnologicallequivalentlfor]“cognizance”lmaylbelrequiredlinlisuchlcircumstanceslbecauselthere
willlnotlbelalhumanlbeinglreadinglthelmessages;Irather,lthelcomputerlsystemlwilllreceivelland
processlthellmessage.[Dueltolthat,lequivalentlofl“cognizance”lis]“recording”, i.e.,lwhenlthelmessage
islstoredlbylthelinformationlsystemlandlbecomesllavailablelforlprocessing.[Whetherlthelmessagellis
processedlinfallaterimomentlislirrelevant;lthislsituationlislanalogousltolthellonelwherellalperson
receiveslanllacceptancelbylphonelandliwaitslsomeltimeltoltakelthelinitiallstepsltowardslperformance
oflthelcontract:lthelcontractiwouldlbelformedlatithelmomentlthatlpersonlheardlthelacceptancelon
thelphone.

9 SeelArticlesI15(1),015(2),016(1),017,118(2),020(1)landi22 Jrespectively.[Forlthelsamelenumeration, seelE.lAllanlFarnsworth, Article
24, inlBIANCAIBONELL COMMENTARYIONITHE INTERNATIONAL SALES LAW1201,02011(CesarelMassimolBiancaled.,Milan,/Giuffre,
1987), availablelatl<http://cisgw3.law.pace.edu/cisg/biblio/farnsworthlbb24.html>I(lastlvisitedlApr.017,12005).[Articlel2 1(2)lalso
useslthelexpressionl“reached”lbutlonlyltolcreatelanlexceptionltolthelrulelonleffectivenessloflacceptancelinlArticlel18(2).
10ncelthoseltwolprincipleslarelacknowledged, Ithel CISGlofferslanlexcellentlframeworkltolelectroniclcommerce.[However,lif
updatingltheltextlbecomeslalpossibility,litiwouldlbelbetterltolmakelthelprovisionlmorelclearlforlelectroniclcommerce,linllightlof
otherldevelopmentslachievedibylthelinternationallcommunity.llnlthatlrespect, seelMichaellJoachimIBonell, DolWelNeedlalGlobal
CommerciallCode?,11060DICK. L. REV.187,192,1n.240(2001))(statinglthatltheleventuall“revisedlArticlesi2 4landl2 70oflthelCISG,Idealing
withltimelandlplaceloflreceiptlanditheltransmissionlrisklofldeclarationsimadelbyltraditionallmeansloflcommunication,lwould
requirelrevisionlinllightloflArticlel150oflthelUNCITRALIElectroniclCommercelLaw,ldealinglwithltimelandlplacelofldispatchlland
receiptlofldatalmessages”).

P11Onceltherelislaldelaylinlthelprocesslofitransferringlthelmessage, Itherelislalriskithatimustlbelallocated.lInlsuchlcase, lthelnotion
thatlcomeslintolplaylunderlArticlel24lislthelonelofl“delivery”.
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Inlrespectltoltechnologieslforlinstantaneouslcommunications interllpraesenteslbetweenltwolpersons
(e.gltextlchats [Internetltelephony),ltherelisinollneedlforlaltechnologicallequivalentlofl“cognizance”.
Forlinstance,liflInternetltelephonylislused,ltherelisinoldifferencelfromlalregularlphonelcallland
thusltheldatalmessagelwilll“reach”lthelrecipientlaslsoonlaslitlislorallylmadeltollher.lAslfarlaslreall
timeltextlchatsllarelconcerned,leachltextimessagelwilll“reach”lthelrecipientiwhenlitlislreadlbylher.

[11.2.2.2.2 [Technologicallequivalentlofl“delivery”

Alltechnologicallequivalentlofl“deliverylislrequirediforltechnologieslthatlextendlhumanlabilitylto
communicate,linlthelcasesloflnonlinstantaneouslcommunicationsl(e.g.lelmail)landlinstantaneous
communications interlabsentesll(e.g.lfax).lAlso,laltechnologicallequivalentlofl“delivery”llislrequired
whenlinformationlsystemslplaylanlactivelrolelinlthelformationloflthelcontract,lbutlthe
communicationltechnologylislnonlinstantaneous,lorlitlislinstantaneouslbut intedlabsentes;lone
examplellislanlEDIlarrangementibasedlonlal“storelandlretrieve"Imode ).

Asllitlwaslmentionedlabove,lwhatlimatterslforlthelpurposeslofllArticlel24llinlcaseloflcommunications
interlabsenteslislwhetherlthelmessagellislavailablelatlthelrecipient’slplaceloflbusinesslorimailing
address;lthelmomentlinlwhichlthelrecipientlreadslthelmessagelislirrelevant./Inlotherlwords,la
messagel“reaches”lthelrecipientlwhenlitlistherldisposal ”’.ITherefore,ltoldeterminelthe
technologicallequivalentlofl“delivery”lonelhasltolfindlthelmomentiwhenlthelrecipientlis ablellto
retrievellaldatalmessage.lInlgenerallterms,litllislpossibleltolsaylthatithelrecipientlislableltoldolsolwhen
thelmessagelenterslthelinformationlsystemlunderlthelcontrollofithelrecipient” ' Jevenlifithatlsystem
islmaintainedlbyllalthirdlpartyl(e.g.,lanlInternetlaccesslproviderlthatlgiveslitslusersimailboxesliforlel
maillmessages).lIflthelrecipientlhasimultiplelinformationlsystemslunderlhislcontrollandlthe
messagelpasseslthroughlallloflthem,lthelfirstltolreceivelthelmessagelislthelrelevantlone,leven
thoughlthelrecipientlmightlretrievelthelmessagelonlylfromlthellastlinformationlsystemlinlthe
chain;lthelreasonllislthatithelmessagellislunderlthellsphereloflcontrollofl(andlthereforellavailablelto)
thelrecipientiwhenllitlenterslherlfirstlinformationlsystem.

Basedlonlithat,litlislpossibleltolsaylcasuisticallylthat: (a)lalfaximessagelreacheslthelrecipientlwhenllit
islfullyltransmittedltolherlfaxidevice; (b)lanlelmaillmessagelreacheslthelrecipientlwhenlitlenterslithe
mailboxllassignedltolthatlelectronicladdress,levenlifithatimailboxllislmaintainedlbylalthirdlparty; (c)
inlcaselloflEDIlinl“storellandlretrieve”lmode,ltheldatalmessagelreachesltheladdresseellinlthe
momentllitlenterslthelmailboxlthatlcanlbellaccessedlbylthelrecipient’sIEDIlsystem.

%7 Seellnotel9 supra.

153 SeelSiegfriedlEiselen, supralnotel119,latl290(statinglthatl“[thelprinciplelunderlyinglarticlel24landlaidinglitslinterpretation,lislthe
principlelthatlanylcommunicationsimustleitherlbelreceivedlbylthelrecipientlpersonallyl(inlthelcaselofldirectlformslof
communication)lorlmustlbeleffectivelylplacedlatlitsldisposallatlalplacelwherelitlusuallylreceiveslsuchlcommunicationsloriwherelit
shouldllexpectltolfindlcommunicationslinlthelnormallcourseloflbusiness”).

PHnlthatlaspect, see UNCITRALIMLEC, supralnotel67 JatlArticlesl1 5(2)(a)()(providinglthatl“ifltheladdresseelhasldesignatedlan
informationlsystemlforlthelpurposelofireceivingldatallmessages,Ireceiptloccurs:I(i)latltheltimelwhenltheldatalmessagelentersithe
designatedlinformationlsystem”)landl15(2)(b)I(providinglthat]“ifltheladdresseelhasinotldesignatedlanlinformationlsystem,lreceipt
occursiwhenltheldatalmessagelenterslanlinformationlsystemlofltheladdressee”). Seellalso UNCITRALIDraftlConventionlonlElectronic
Communications, supralnotel48latlArticlel1 5(2)I(providinglthatl“[t/heltimeloflreceiptloflanlelectronicdlcommunicationlisitheltime
whenllitlbecomeslcapablelofibeinglretrievedlbyltheladdresseelatlanlelectronicladdressldesignatedibyltheladdressee”landlthatl“[a]n
electroniclcommunicationlislpresumedltolbelcapableloflbeinglretrievedibyltheladdresseelwhenlitlreacheslitheladdressee’slelectronic

address”).
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Ofllcourse,liflaldatalmessagelisinotlcomprehensiblellbylthelrecipientl(e.g.,litlislscrambled)lotlisinot
capableloflbeinglprocessedlbylthelofferor’slinformationllsystem,Ithellcontentloflthelmessagelwilllnot
beleffective.lInlthislarea,litlislpossibleltolmakelanlanalogylwithltheldecisionslregardinglstandard
contractltermslsubmittedlinlallanguageldifferentifromlthelonelusedlduringlthelnegotiations'”

111.2.3.[Timeltollissuellanlacceptance:1Articlell20(1)

Inlcaselthellofferotlsetslinlthelofferllalcertainlperiodloflitimelforlithelrecipientlitolacceptlit,Jonelhas
tolldeterminelthelmomentlinlwhichlthatlperiodlbeginsltolrun.lForlthatlpurpose,lthelCISGlhas
rulesldifferentlfromlthelonesicontainedlinlArticlel24.01Articlel20(1)lincludesltwoldifferentlrulesifor
thatlsituation:

a) “Allperiodlofitimelforlacceptancelfixedlbylthelofferorllinla telegramlorlalletterfbeginslitolrun
fromlthelmomentltheltelegramlislhandedlinlfor dispatchlotlfromltheldatelshownlonlthe
letterlor,liflnolsuchldatelislshown,lfromltheldatelshownlonlthelenvelope”.

b) “Allperiodlofltimelforlacceptancelfixedlbylthelofferorlby telephone,ltelexlorlotherlmeansllof
instantaneouslcommunication,Ibeginsltolrunlfromlthelmomentlthatltheloffer reacheslthe
offeree”.

Thelcriterionlforldifferentiationlisinollongerlwhetherlthelcommunicationllis interlpraesenteslor inter
absentes,[butliratherlwhetherlitllislinstantaneouslorlnot;lthelCISGlevenluseslthellexpression]“means
oflinstantaneouslcommunication”.lIflthelcommunicationlislnonlinstantaneousl(thelexamples
presentedlbylthelCISGlareltelegramlandlletter),lthelperiodlofitimelforlacceptancelrunslfromlithe
dispatchloflthellmessage,lwhereasliflthelcommunicationllislinstantaneousl(thelexampleslpresented
bylthel CISGlareltelephonelandltelex)lthelperiodloflitimelforlacceptancelrunslifromlthe receptionlof
thelmessage.

ThelrationalelbehindlArticlel20(1)lislmerelylevidentiary:litlfavorsltheldispatchlbecauselitlis
generallyleasierltolproveltheltimelofidispatchlwithlreasonablelcertainty* [Whenltheldispatchland
receiptlarelsimultaneousli(aslislinlthelcaseloflinstantaneouslcommunications),lArticle]20(1)ladopts
thelreceiptltheory.lInlfact,litlshouldlbelnotedlthatlthelCISGlcouldlhavelsimplylprovidedithatltime
forllacceptancellbeginslitolrunlfromltheltimelofldispatch,lwithoutlexpresslylmakinglthe
differentiationlbetweenlinstantaneouslandlnonlinstantaneouslcommunications:liflithe
communicationlislinstantaneous,lthelmomentlinlwhichlthelmessagelisldispatchedlandlthe

155 See interllalia Landgerichd[DistrictiCourt] Heilbronn,JGermany,l150September]1997,1CaselNumberl31KfHIOI653,/93, availablelat
<http://cisgw3.law.pace.edu/cases/970915¢1.htmI>I(lastlvisitedlApr.018,12005)I(holding,lbasedlonlArticlel8,lthat,Ibecauselthe
generalltermslandlconditionslpreparedibylthelsellerlwerelnotlinlthellanguagelofithelnegotiation,ltheylwerelnotlenforceablelagainst
thelbuyer).

156 SeelE.JAllanlFarnsworth, Articlel20, inlBIANCAIBONELL COMMENTARYIONITHE INTERNATIONAL SALES LAW(185,1186[(Cesare
MassimolBiancaled.,Milan,IGiuffre,11987), availablelati<http://cisew3.law.pace.edu/cisg/biblio/farnsworthbb20.html>(lastlvisitedlApr.
18,02005).INevertheless,litthaslbeenlalreadylarguedlithatlArticlel20(1)lcauseslanlinternallinconsistencylwithinlthelCISG:I“[i/flthe
offer [underlArticlel1 5(1)[lisInotleffectiveluntillitlreacheslthelofferee,lwhylshoulditheltimelstatedlinlthelofferlbeginltolrunlupon
dispatchlotltheltimelonlthelletterlotlenvelope?”; seelJohnlE.IMurraylJr., AnlEssaylonlthelFormationlofiContractslandlRelatediMatters
underllthelUnitedINationsIConventionlonlContractsliforithellnternationallSalelofiGoods,18 J.L. & COM. 11,01200210(1988).
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momentlthelmessagellislreceivedlarelobviouslylthelsame.lHence,lanlidenticallresultlcouldlhave
beenlachievediwithlfewerlwords.

[lshouldlbelnotedlthatlthelsecondlpartl(‘b’YloflArticlel20(1)IdoesInotlcontainlalgap:Ithellclausel“or
other meansloflinstantaneouslcommunication”lpermitsithatinewltechnologieslclassifiedllaslof
instantaneouslcommunicationltolfitlinlthatlruleland,laccordingly,Ibelsubjectitolthelreceiptitheory.
Thatlislthelcaseloflfax,ltextlchats,lInternetltelephonyllandlEDIlwithlrealltimelconnection.lIn
respectltolinstantaneouslcommunications interlpraesentesli(alllthelabovelexceptlfaxlandlEDIlwith
realltimelconnectionlbutldelayedlprocessing),liflthelofferldoeslnotlcontainlallperiodloflitimelfor
acceptance,thelfinallrulelcontainedlinlArticlel18(2)" Tapplies:itheloffereelmustlacceptitheloffer
immediately’”".

Bylexclusion,litlislpossibleltolincludelthelmorelmodernimeansloflnonlinstantaneous
159[IandUEDIﬂwi'choutﬂrealﬂtimeﬂconnectionﬂ—[lin[l‘cheﬂﬁrstﬂpartﬂ(‘a’)
oflArticlel20(1);ltherefore,lthelbeginningloflthelperiodloflacce ptanceloflanlofferlcommunicatediby
theselmethodslislsubjectltoltheldispatchlirule ' [However,lsincelthelpurposeloflArticlel20(1)lis
merelylevidentiary,Jonelmightlbelableltolarguelthat,lwhenlnewlnonlinstantaneousltechnologieslare
used,lthelinitialldateloflthelperiodloflacceptancelwilllbeltheldispatchlifliticanlbeldemonstrated
moreleasilylthanlthelreceiptlofithelmessage.

communicationl—lsuchlaslelmail

Inllanylevent,IthelpartylmakinglthelofferlmaylunderlArticlel6lderogateltheleffectloflArticlel20(1)Iby
stipulatinglinlitithellinitialldatelfromiwhichlthelperiodlforlacceptancelbeginsitolrun ' iforlinstance,
anlelmaillwithl“[aJlstatementlsuchllasl‘Youllmayllacceptithislofferlwithinltenldayslafterlthisloffer

reacheslyou’lwouldloverridelthelinterpretivelruleloflArticlel20(1)” ez,

I11.3.IContractuallCommunications

Oncelthelcontractlislformed,Ithellpartiesimaylcontinueltolinteractlwithlleachlotherlbylelectronic
means.IManyloflthelsubstantivelprovisionslldealinglwithlobligationsloflthelpartieslandllother
mattersl(Articlesl25088)lrequirelthatlonelpartylcommunicateslallgivenlfactltolthelotherlone;lfor
instance,ltollrelylonlithellackloflconformitylloflthellgoods,Ithelbuyerlmustigivelthelsellerlnoticeloflthe
nonlconformity'® [Sincelthelprincipleloflinformalitylislalsolextendedltoltheselprovisionsloflithe

157UInDitsUlastﬂsentence,ﬂArt'1cle[|18(Z)IJprovidesUthatU“[a]nﬂomlﬂofferﬂrnustﬂbeﬂacceptedﬂimrnediatelyﬂunlessﬂtheﬂcircurnstancesﬂindicate
otherwise

nlthatirespect, see CISCIAC Isupralnotel112lat1118.4.

159 See id.0at09020.30(statinglthatl“[e]lmaillisinotlinstantaneouslcommunicationland,Iwithlrespectltoldating,litlisinotiwholly
equivalentltolletterslsentlinlenvelopes”land,ltherefore,l“[a]lperiodlofitimelforlacceptancelfixedlbylthelofferorlinlelmail
communicationlbeginsltolrunlfromitheltimelofldispatchlofithelelmaillcommunication”. ButlseelSiegfriedlEiselen, supralnotel119,
atl300(statinglthatlelmaillislalformloflinstantaneouslcommunication).
"YOnltheldefinitionloflthelmomentlinlwhichlalmessagelcanibeldeemeditolbel“dispatched”, seelPartlII1.3.1 infra.

11 SeelE JAllanlFarnsworth, supralnotel156,latl187.

IGZDJOhHDO.UHOHI‘L()ld, supralnotell45,0atl§01171,0193.
163UCISGDArticIeU39.DThereﬂareUseveralﬂotherﬂexamples:DArticlesDZ6[|(declarati0nﬂofﬂavoidance),ﬂ3 2(D)(noticeloflconsignment
specifyinglthelgoodsllinlcaseltheylarelnotimarkedl— seellalsol Articlel67(2)),0132(3)(buyer’slrequestliforlinformationlinlorderltolenable
herltolleffectlinsurance),14 3l(noticeloflalthirdipartylclaim),146(2)I(requestiforireplacementlofithellgoods),146(3)I(requestiforirepairlof
thelgoods),147(2)I(noticelbylthelsellerlthatlshelwilllnotlperformlwithinlthelperiodlsetlbylthelbuyer),148(2)1(3)1(4)I(requestlbylthe
sellerltolremedylthelfailureltolperformiherlobligations),163(2)I(noticelbylthelbuyerlthatlshelwilllnotlperformlwithinlthelperiodlset
bylthelseller),165(1)I(requestlbylthelsellerltolthelbuyerltolspecifylthelform,Imeasurementlandlotherlfeatureslofithelgoods),165(2)
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CISGll(seellPartlIIL. 1.1 supra),litlislclearlthatlalllthoselinteractionslcanlbelmadelthroughlelectronic
means.[Thellissue,lasllitlwaslinIPartlII1.2.2linlrespectltolmatterslofiformationloflthelsalesllcontract,
isltoldeterminelwhichlpartylbearslthelrisklinlcaselthelcommunicationlfails,laltopicltolbelexplored
inlPartlI11.3.1.0Also,ltherelislanotherlkindloflcontractuallcommunicationlnotlrelatedltolthe
performanceloflthellobligationslbylthelparties,Ibutliratherltheleventuallmodificationlorlitermination
oflthellagreement;lithislissuelwilllbelexaminedllinlPart[II1.3.2.

111.3.1.0Evrorslinlcommunication:ldispatchltheorylinlArticlel2 7

Articlel2 7lstateslthelgenerallrulelonlallocationloflriskslofldelayslorllerrorsllinlcontractual
communications.lItlprovideslthat:1“[ulnlesslotherwisellexpresslylprovidedlinlthislPartloflthe
Convention,Jiflanylnotice,lrequestlorllotherlcommunicationlislgivenlorlmadelbylalpartylin
accordancelwithlthislPartlandlbylmeansllappropriatelinlthelcircumstances,laldelayllorlerrorlinlthe
transmissionloflthelcommunicationlorlitslfailureltolarriveldoeslnotldeprivelthatlpartylofithelrightlto
relylonlthelcommunication”'* [Bylprovidinglthatlalpartylmighdstilllrelylonlthelcommunicationleven
ifltherelisldelaylodlerrorlinltheltransmissionl(orliflitlfails),JArticlel2 7ladoptsltheldispatchltheorylasla
generallrule'” [ThelidealthatlunderlieslArticlel2 Zlislthatithelpartylwholshouldlbearlthelrisklof
transmittinglthellmessagellislthel“onellwho,laslallresuldloflhisldeviationlfromlnormallperformance,
causedlthelstatementlitolbelsent” . IForlinstance,liflthelreceptionltheoryiwereladopted,Janlerrotlin
transmittinglthelbuyer’slnoticelthatlthelgoodslarelnonlconformingl(Articlel39)lwouldldeprivelthe
innocentlpartyl(buyer)loflthelrightloflrelyinglonlthelnonkonformity * [However,ltherelarelalfew
exceptionsltolithislirule,lasllitlcanlbelinferredlfromlthelwordingloflArticlel27.

[11.3.1.1.0Exceptionsltoltheldispatchlrule

ThelfirstlclausellinlArticlel2 7lstates:[“[uunlesslotherwiselprovided”.lindeed,linlthelthirdlpartlofithe
CISGltherelarelseverallprovisionslthatlconditionltheleffectivenessloflalnotice,lrequestlor
communicationltolithe receiptlbyltheladdressee.[ThosellprovisionslarelArticlesl47(2)(noticelbylthe
sellerlthatlshelwilllnotlperformlwithinlthellperiodlsetlbylthelbuyer),l48(4)(requestlbylthelsellerlto
remedylthelfailureltolperformlherlobligations),163(2)(noticelbylthelbuyerlthatlshelwilllnotlperform
withinlthelperiodlsetlbylthelseller),165(1)(requestlbylthelsellerltolthelbuyerltolspecifylthelform,
measurementlandlotherlfeaturesloflithelgoods),165(2)l(communicationloflthellspecificationloflithe
goodsImadelbylthelseller)land]79(4)(noticeloflanlimpedimentltolithelperformanceloflithelcontract).
Thelissuelherelislhowltoldefine receipt,lsincelthelapplicabilitylofltheldefinitionlofl“reaches”

(communicationloflthelspecificationloflthellgoodsImadelbylthelseller),17 1(3)i(noticeloflsuspensionloflperformance),172(2)(notice
oflintentionlofldeclaringlthelcontractlavoided),179(4)l(noticeloflanlimpedimentlitolthelperformanceloflthelcontract)landI88(1)1(2)
(noticeloflintentionltolselllthelgoodslbylthelpartylboundltolpreservelthem).

'* See Oberlandesgerichl| ProvinciallCourtloflAppeal] Naumburg,|Germany,12 70Aprill1999,ICaselNumberl90UI146,/98, availablelat
<http://cisgw3.law.pace.edu/cases/99042 7 1.htmI>I(lastlvisitedlApr.0119,12005)(statinglthatl[t/helsenderlmaylrelylonltheloriginal
contentloflhislcommunicationlasllonglaslhelsentlthelnoticelbylmeanslappropriatelinlthelcircumstances,levenliflitlreacheslthe
addresseeltoollate,lalteredlorinotlatlall”;Ithelcourtlfound,lbasedlonltheltestimonyloflalwitness,lthatlanleffectivelnoticeldeclaringla
contractlavoidedliwaslsent).

165 SeelSiegfriedlEiselen, supralnotel119,latl32.

16 See PeterlSchlechtriem, supralnotel82,latl62.

97 SeelJohnlO.JHonnold, supralnotel45,latI§0189,0217.
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containedlinlArticlel24llisllimitedlbyltheltextloflthislprovisionltolissuesloflformation;lhowever /it
islcontendedlthatlthelArticlel24ldefinitionlislalsolapplicableltoltheselexceptions ™

Thellotherlexceptionllieslonlithel“appropriatenesslofithelmeans”ltest.lUnderlArticlel2 7,linlcaselof
delay,lerrorlorlifailure,lthelpartylsendinglthelnotice,lrequestlorlcommunicationlmaylonlylrelylonlit
iflshelhaslusedlthel“meanslappropriatelinlthelcircumstances” *.[IThelavailabilityloflelectronic
meansloflcommunicationlislalpotentiallsourceloflcomplicationslinldetermininglthe
appropriatenesslofithelmeansiselected'*;lhowever,linlthelabsenceloflagreementlorlpractices
betweenlthelparties,litlisiveryldifficultltolset alpriorilsomelguidelinesltoldeterminelwhatlwilllbe
appropriatelinlalreallcase.lForfinstance,llitlislnotlclearlthatlthellmerelavailabilityloflalfasterimeanslof
communicationlwouldlrenderlinappropriatelthelchoiceloflalslowerlone.

[11.3.1.2.IDispatchloflelectroniclcommunications

ThelCISGldoesInotldefineldispatch,Inotlevenlforlmoreltraditionallmeansloflcommunications,
suchllaslletters,ltelegramslandltelexes.IButlsincelArticlel2 7luseslthelexpression“transmission” llitlis
possibleltolinferlthatlalmessagelcanlbeldeemedltolbelsentiwhenlitlleaveslthelsphereloflcontrollof
thelseller'”" [Thisldefinitionlhasltheladvantagelofibeinglsymmetricalltoltheldefinitionlofl“reaches”
forlnonlinstantaneouslandlinstantaneous interlabsentesicommunicationsl(seelPartlII1.2.2.2.2 supra):
iflalmessagellisireceivediwhenllitlenterslthelsphereloflicontrollofithelrecipient,litlisllogicalltolassume
thatlitlislsentlwhenlitlleavesithelspherelloflcontrollofithelsender.

Therefore,lalletterllisldispatchedliwhenlitlislgivenlitolthelpostallservice.[Similarly,liflthelsenderluses
anlinformationlsystemltolsendlit,Janlelectroniclmessagelisldeemedltolbeldispatchedlwhenlitlleaves
thatlinformationlsystemlandlenterslalnetworkloverfwhichlshelhasinolcontrol " .IOflcourse,lin
orderlitolbeleffective,lthelmessagelshouldlbelableltolreachltheladdressee;lforlinstance,liflithelsender
typeslthelwronglelmailladdresslofithelrecipient,lthelformerlwilllnotlbelableltolrelylonlthatimessage.

15 SeelE.JAllanlFarnsworth, supralnotel149,0at1203012040(statinglthatl“thelanalogylbetweenltheltimelwhenlalcommunication

‘reaches’lanladdresseelunderlPartllllanditheltimelwhenltherelis] receipt loflalcommunicationlunderlPartlIislstriking” Jwhich
justifyllextensionloflthelprincipleloflArticlel24tolPartlIII”). SeelalsolJohnlO.[Honnold, supralnotel45,0atl§1179,1202.

1% See Landgericht)[DistrictlCourt] Stendal,1Germany,l1200ctoberl2000,lCaselNumberl220S0234/94, availablelat
<http://cisgw3.law.pace.edu/cases/001012g1.html>I(lastlvisitedlApr.119,12005)(statinglthatl“[aJslsoonlas [onelpartyllhasimadelthe
decisionltolsuspendlherlperformance,lshelislbounditolinformithelotherlpartylwithoutldelay,lwhichlregularlylrequireslanlappropriate
sendingloflthelnoticelaslstipulatedibylArt.[2 70CISG”).

170ﬂ1nﬂthatﬂrespect, seelHenrylDeeblGabriel, Generallprovisions,lobligationsloflthelseller,landlremediesliforlbreachloflcontractlbylthelseller, in
DRAFT UNCITRAL DIGESTIAND BEYOND: CASES, ANALYSISIAND UNRESOLVED ISSUESIINITHE U.N. SALES CONVENTION 336, 342l
430(FrancolFerrariletlal.leds.,IMunich,ISellierl2004).

' Butlsee id.lat]342](statinglthatlthelsolutionloflproblemlofldeterminingl“whetherltherelhasibeenlinlfactlaldispatch’ [... llislnot
withinltheldomainloflthelCISG,Ibutlinsteadimustlbelresolvedibylthelslowlemergenceloflinternationalluniformlstandardsifor
electroniclcommercelonlsuchlquestionslasiwhatlconstitutesl‘receipt’”).

"Inlthatlaspect, see UNCITRALIMLEC, supralnotel67,latlArticlel15(1)I(providinglthatl[ulnlesslotherwiselagreedibetweenlthe
originatorlandltheladdressee,ltheldispatchloflaldatalmessageloccursiwhenllitlenterslanlinformationlsystemloutsidelthelcontrolloflthe
originatorlorloflthelpersonlwholsentltheldatalmessagelonlbehalflofithelloriginator”). Seelalso UNCITRALIDraftlConventionllon
ElectronidlCommunications, supralnotel48latlArticle]10(1)I(providinglthatl“[t/heltimelofldispatchloflanlelectroniclcommunicationlis
theltimelwhenlitlleaveslanlinformationlsystemlunderlthelcontrollofitheloriginatorlotlofithelpartylwholsentlitlonlbehalfloflthe
originatotlor,liflthelelectroniclcommunicationlhasinotlleftlanlinformationlsystemlunderlthelcontrollofitheloriginatorlotloflthe
partylwholsentlitlonlbehalflofltheloriginator,ltheltimelwhenlthelelectroniclcommunicationlislireceived”).ISpecificallylinlrespectlto
faxlimessages, seelEricsonlP.IKimbel, NachfristiNoticelandlAvoidancelundedlthe] CISG,118[].L. & Com.1301,13140(1999)(concludinglthat
albuyerlcouldlirelylonlimmediateleffectivenessloflalNachfristinoticel-whichlislgovernedibylArticlel4 70—“whenlthelfaximachinelhas

confirmedltransmission”).
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However,lunlikelthelreceiptitheory,liflthelmessagelisinotlcomprehensiblellorlunableloflbeing
processedlbylanotherlinformationlsystemlldueltolalfailurelinltheltransmissionlprocess,lthelsender
willlneverthelesslbelableltolrelylonlit .

111.3.2.IModificationllorlterminationloflthelcontract

Articlel29(1)lprovideslthatl“[allcontractimaylbelmodifiedlorliterminatedibylthelmerelagreementlof
thelparties” [Therefore,lthelsamelinformalitylthatlgovernslthelformationloflthelcontractlunder
Articlell 1lwilllrulelitsleventuallmodificationlorlitermination:Ithelpartieslmaylmodifylorlterminate
thelcontractlbylanylmeans,levenlorally'* [SimilarlyltolwhatlhaslbeenlclaimedliniPartIIIL. 1.1,lthe
absencelloflformlrequirementslpermitslithelpartiesltolmodifylandlterminatelalsaleslcontractlivia
electronidlcommunications./Iflthelpartiesliprovidelinltheirlagreementlithatlthellcontractimaylonlylbe
modifiedlinlwritingl(Articlel29(2)),lthelcontractlmaylbelmodifiedlbylelectroniclmeans,lunlessithe
partiesldefinel“writing”ldifferentlylfromlthelconceptlexaminedlinlPartIIIl.1.2.1.

InlcaseltheldomesticllawloflContractinglStatelthatlmadelanllArticlel96lreservationlislapplicable,
therelwilllbelanlissuelwhetherltheldefinitionl“writing”linlArticlel 1 3lwouldlplaylanylrolelin
determininglwhatlkindlofl“writings”lwouldlmeetltheldomesticlwritinglrequirement;laslitlwas
claimedlinlPartlIIL.1.2.2 [Articlel130maylsupersedeltheldefinitionlofl “writing”lcontainedlinlthe
domesticllawloflthelreservinglState.

"ITheldispatchitheorylallocatesithelriskloflthelfailurelin transmission.[Therelarelsituationsiwhenlaldatalmessagelwilllbelproperly
transmitted,Ibutlstilllwilllnotlbelreadable,lalrisklthatlisinotlallocatedltolthelrecipientlunderltheldispatchltheory.IThus,lfithelsender
chooseslalmeansloflcommunicationlithatlissueslmessagesithatlthelrecipientlisinotlableltolireadl(because,lsay,lthellatterldoesinotlhave
allrequiredlcomputerlapplication),IthelrisklislstilllonlthelsenderlbylvirtueloflthelexceptionloflArticlel2 7;lthelreasonlislthatlthelchoice
offalmeanslithatliresultslinlalmessagelunreadableltolthelrecipientlisinot]“appropriate”i(see supralPartlIII.3.1.1).JHowever,lalgoodlifaith
recipientlwilllalwaysladviselthelsenderlithatlthelmessagelcouldinotibelreadl(if,loflcourse,lthelrecipientlcanlidentifylthelsender).

' See]NVIA.R Iv.INVIL, HofluanlBeroep [AppellatelCourt] Gent,[Belgium,l15MMayl2002,[CaselNumberl2001/AR /0180, available
atl<http://cisgw3.law.pace.edu/cases/0205 1 5b I.htmI>(lastlvisitedlApr.119,12005)1at]16.60(statinglthatl“anylagreement,lregardless
oflthelformlinlwhichlitlcamelabout,lcanlinlprincipallbelchangedlorlendedlbylthelmerelagreementlofithelparties,iwhichImaylbe
provedlbylanylmeans,lincludinglthelbehaviorlofithelpartiesithemselves”).
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IV.ICONCLUSION

BasedlonlthellanalysisilmadelinIPartlI],ItheluseloflelectroniclmeanslbylitselfldoeslnotlturnlthelCISG
inapplicable,lwithlonelexception.lEvenlifithoselmeanslarelused,litlislstilllpossibleltoldeterminelithe
parties’Iplacesllofibusinesslusinglthellguidelineslalreadylsettledlbylcasellawllandlscholarlylwriting,
whichllislessentialltolldeterminelthelinternationalityloflthellcontractlasiwelllaslwhetherlitlfallslinto
thellpersonallsphereloflapplicationloflthelConventionl(PartlII.1.2).0Therelmightlbelsome
difficultiesllinlrespectltolthelrequirementllof apparent internationalityl(PartlIL. 1.3),lwhichloftenlalso
existslforltransactionslconcludedibylmoreltraditionallmeans.lOnelproblemlisitheldefinitionlof
partiesltolthelsalesltransactionl(PartlII.1.4),lalmatternotlgovernedlbylthelCISGlandlthuslleftlto
domesticllawllapplicablelunderlthelconflictlofllawslruleslofithelforum;lhowever,lsincelitlis
extremelylimprobablelthatlanyljurisdictionlwilllgrantlthelstatuslofl“parties”ltolelectroniclagents,
thislproblemllislnotlinlfactlrelevant.

AllmorelrelevantlissueldealslwithlthelCISG’slsubstantivelsphereloflapplication.lDueltolthe
definitionlofl“goods”landl“contractloflsale” lthelConventionlisinotlapplicableltolcontractsiwhose
characteristiclperformancelisimadelbylelectroniclmeans,lsuchlaslthelsupplyloflsoftwarelorlother
digitallcontentloverlthellnternetl(Partll1.2.2).[Thatlislonelsituationlwhereltheluselofltheltechnology
bylitselflturnslthelConventionlinapplicable:lforlinstance,lthelCISGlcanlbelapplicablelwhen
standardlsoftwarelisldistributedlinltangiblelmedia,lbutinotlwhenlitlislprovidedloverlithellnternet.
However llitlislnotlclearlwhetherlthelCISGlislindeedlsuitableltolthoseltransactionsloriwhetherlnew
specificlruleslshouldlbeldeveloped;lfurthermore,lsincelinlthislkindlofltransactionslthelparties
usuallyllagreelonldetailedlconditionslforltheirllrelationshipl(underlthelformloflal“license
agreement”),lalsetlofldefaultiruleslsuchlaslthelCISGlmightlbeloflquestionableluse.

Aslalresultloflthelpotentialllackloflpersonallcontactlinlithelelcommercelenvironment,lthelexclusion
oflconsumerlsaleslfromlthelspherelofllapplicationloflthelCISGlislalsolalpotentiallproblem,lsincellit
willlbeldifficultlforlthelsellerltolknowlwhetherlthelbuyerlislalconsumerl(PartlI1.2.3)lorlnot.[The
risk,lhowever,lislnotlallimitationlonlthelapplicabilityloflthelCISG,Ibutlratherlanlexpansionllofllits
sphereloflapplicationltolconsumerlsales,lsinceltherelislalhigherlprobabilityl(inlcomparisonlto
traditionalltransactions)lthatlthelsellerldidInotlknowlnorloughtitolhavelknownloflthelconsumer
purposelofithelbuyer.

ThellanalysislinlPartlIIIldemonstratedithatithelsubstantivelprovisionsloflthelCISGlcanlalsolbe
applicableltolelectronidicommunications.lBasedlonlthelprincipleloflinformality,lalcontractimight
belformed(PartlIIL.1.1),Imodifiedlorliterminatedl(PartIIII.3.2)bylelectroniclmeans./Furthermore,
aldefinitionlofl“writing”lcanlbelderivedlfromlArticlel13,lwhichlclearlylencompasseslthelmore
modernlmeansloflcommunicationlmentionedlinlthislpaperl(PartlII1.1.2).[Thisldefinitionlmight
overridellalconflictingllonellcontainedlinltheldomesticllawlapplicableldueltolanlArticlel96
reservation,Jgivinglthelpartieslcertaintylthat,levenllifloneloflthemlislfromlalreservinglStatelandlithat
State’sllawlwouldlbelapplicablelbylvirtueloflconflictlofllawslrules,Itheylcanlrelylonltheldefinitionlof
writinglimplicitlinlthelCISG.

Moreover,lithelprovisionsloflthelCISGldealinglwithlformationloflcontractslcanlalsolbelappliedlito
elcommerce.[TheldefinitionloflofferlcontainedlinlArticlel 14laddresseslrelevantlissueslarisinglfrom
electronicallyllgeneratedlproposalsl(PartlII1.2.1).1Articlel24,lwhichldefineslthelmomentlinlwhichla
prelcontractuallcommunicationlproduceslitsleffects,lcanlalsollbelappliedltollelectronic
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communications,loncelitheltechnologieslarelproperlylcategorizedlandltechnologicallequivalentslfor
thelconceptslofl“cognizance”landl“receipt”larelderivedlfromltheltextloflthelConventionl(Part
I11.2.2).[ThelsamelhappensiwithlArticlel20(1),lwhichldefineslthelmomentlinlwhichltimellimitlito
issuellanllacceptancellbeginsltolrunl(PartlIIL.2.3).0Finally,lArticlel2 7,lwhichldealslwithlthelrisklof
errorslinlitheltransmissionloflalcontractuallcommunications,lcanlalsolbellapplicableltolelcommerce
environmentloncelaltechnologicallequivalentlofl“dispatch”lisldeveloped.

Thereforellitlislpossibleltolsaylthat (a)lthelCISGlcanlbelapplicableltolelcommerceltransactionsland
(b)lthelCISGlprovisionsldealinglwithlformationloflthelcontractlandlcontractuallcommunications
arelperfectlylsuitablelforlthelelcommercelenvironment.JConsequently,litlislclearlthatlthelCISG
provideslalworkablelframeworklforlinternationallelcommerceltransactionslinvolvinglsaleloflgoods;
theldifficultieslthatlmaylariselarelnotlsufficientltolsetlasidelthelconclusionlthatlthelConventionlis
ableltoldeallwithlemerginglissueslinlelcommerce.
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