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INTRODUCTION:ITHEICONSENTIOF THE/PARTIES

Allcontractlislformedlwhenlpartieslexpressitheirlagreementlinlcongruentldeclarations,lalpriotloffer
andlalconsequencellacceptance.

Forlallongltimeltherelwaslnolpracticallneedltolforcelconsentlintolthelstructureloflofferland
acceptancellbecauselpartieslalwayslmadeltheirlcontractslfaceltolface.lInlRome,lforlexample,
contractualllobligationslwereloriginallylmadelby stipulatio, forlwhichlthelpartiesineededltolbe
physicallylpresentltogether,landlevenlwhenlthislformalitylwasldropped,lcontractslgenerally
continuedltolbelmadellinlthelpresenceloflthellparties,lpossiblylrepresentedibylalslavelorlalsonlinl
powerlorllevenlalfreelmanlappointedliforlthatlpurpose.lAslalconsequencelthelRomanljuristsinever
cameltolthinklofltwoldeclarationslnamed“offer”landl“acceptancelasInecessarylforlconsent.

Thelneedlforlthelagreementloflthelpartieslexpressedlinlthelofferlandlacceptancelaroselwhenla
reliablelpostallservicelandlcontractinglatlaldistancellbecamelpossible;lbutlevenllifinoldifficultieslarise
whenlthelcontractlislconcludedlbetweenlpartieslwholarelinlthelsamelplacelorlinlimmediate
communication,lwhenlallcontractlisitollbelconcluded interlabsentes,land,lafterltheirldeclarations,[it
takesltimelforleachloflithemltolreachlitsladdressee,lseverallquestionslcanlarise.

Inlmanylcaseslinlwhichllalcontractlhaslunquestionablylbeenlformed,litlislimpossible,lunrealisticlor
arbitraryltolregardlthelconductloflonelpartylaslanlofferflandithatloflthelotherlaslanlacceptance ;ithe
stipulatio inlalsalelofllandlorlthelcaseloflalcustomerlwholpayslicashlforlalpacketloflcigaretteslare
situationslinlwhichlitlisldifficultltolsaylthatlonelpartylisimakinglanlofferltolthelotherlwhollis
declaringlhislacceptance.lAnotherlimportantlsituationllisiwherelanllagreementlislreachedlonlylafter
allonglperiodloflnegotiationlsuchlaslinlaltypicallexportlsalelwherelnonellofithelletterslexchanged
maylbeldefinedlaslanlofferlorlanlacceptance.

Neverthelessltherelarelotherlformsloflreachinglagreementl(e.g.,lagreementlreachedlinlalpointibyl
pointlnegotiationslorlwithlalperformance)lwherelthel‘dissectionloflindividuallstatementsllasl‘offer’
andl‘acceptance’lwouldlconstitutellanlarbitraryllegalloperationllaslinlthelcriticizedldecisionlloflalUS
federallcourtlin FilantolS.p.A. v. ChilewichlInternationallCorp.” inlwhichlthelmemorandumiwas
consideredlasllanlofferlandlthelseller’slconductlaslanlacceptancelinlallpossiblelbutlcertainlylnot
mandatorylway.*

"IZIMMERMANN, Thelllawloflobligations,IRomaniFoundationslofithelcivilianltradition, Oxford,11997,0at1563

IKOTZ, Europeanlcontractllaw,0xford, 11997 lat]18.

JUNITEDISTATES FilantolS.p.Alv. ChilewichlInternationallCorp.,17 89IF.Supp.012290(S.D.N.Y.),1140Aprill1992 lavailablelonlinelat
<http://cisgw3.law.pace.edu/cases/920414ul.html>.

‘ISCHLECHTRIEM, CommentarylonllthelUNIConventionlonlthelInternationallSaleloflGoods,IOxford,11998,lat]144.
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Thislpaperldealsliwithlthislimportantlrequirementlforltheleffectivelconclusionloflialsalelcontract
achievedlbylmeansloflofferlandlacceptance.[ThelstartinglpointlwilllbelthelPartITwoloflthelUN
ConventionlonlthelInternationallSalesloflGoodsCISG) Tbutleachlaspectloflthellatterlobjective
agreementliwilllbeldiscussedlinlalcomparativelanalysislwithlthelthreelmostlimportantllegallsystems,
namelylthelAnglo[Saxonllegallfamilylwherelthelofferotlisithelleastlbound,lthelGermanlsystemlin
whichlhellisilmostlstronglylboundlandlthelRomanisticlonelwhichladoptslanlintermediatelposition.

1. THEIOFFER

Thelofferlislthelfirstlsteplwhichlleadsltolalcontractlbecause,liflaccepted,lthellatterlislformed.IThe
partieslarelthenlsaidltollbel‘adlidem’.

[tlfollowslthatlanleffectivelofferlariseslonlyliflitlpresentsltwolinnerlpeculiarities,laslart.] 140UN[ISales
Lawlstates:[iflit)‘indicateslthelintentionloflthelofferorltolbelboundlinlcaseloflacceptance landliflit
isl‘sufficientlyldefinite’.

1.1.[Intentionltolbelbound

Thel‘intentionlitolbelbound’llislthelofferor’slintentionltollbelboundlinltheleventloflacceptancelland
itlhasInothingltoldolwithlthelquestionloflwhethetlthelofferotlislboundlbylhislofferlorinot.IThe
‘intentionltolbelbound’,linlfact,lislalmateriallfeatureloflanlofferlwhichlisinotlalmatterlforlthe
autonomyloflthelparties’.

[dlfollowslthatlwhenlalcontractlariseslthroughlofferlandlacceptance,lthelofferlmustimakeliticlear
that,liflaccepted,lthelofferorlintendsltolbelboundlotherwiseltherelislinllawlnolofferlatlalllbutljust
anlinvitationlforltheladdresseeltolmakellanlofferlorltolstartlbargainingl(invitatioladlofferendum,
invitationlitoltreat, offreldelpourparlers).”

ThelwordingloflthelfirstlsentenceloflArticlel14(1)ICISGlImakeslitlclearlithatlitlislithelproposal’s
objectivelmeaninglwhichllislsignificantlandinotithelsubjectivelone” IIfldoubtslariselfromlthelbare
textloflthelpartiesIstatements,ltheylshouldlfirstloflalllcalllforlcommunication,laslalconsequencellof
allgenerallprinciplelofigoodifaith(Articlel70CISG)Iwhichlstateslthatlalpartylmaylnotitakeladvantage
oflambiguitylwhenlanlinquirylcouldireadilylremoveltheldoubt."IMoreoverliflalpartylwaslunaware
orlcouldlnotlhavelbeenlawarelthatlthelsubjectivelintentionlwasldifferentlfromlthelobjective
meaning,lArticlel8ICISGlrequireslthatlthelstatementslishouldlbelinterpretedlinlitheirlfulllcontext,
‘accordingltolithelunderstandinglthatlallreasonablellpersonloflthellsamelkindiwouldlhavelhadlinlthe
samellcircumstances’Jlincludingllthel‘negotiations,lanylpracticeslwhichlthelpartieslhavelestablished
betweenlthemselves,lusageslandlanylsubsequentlconductlofithellparties’.

*IPartiTwoloflthelConventionldoesinotlapplyliniStatesiwhichlhavelenteredlalreservationlunderlArticlel921CISG, le.g. Ithe
ScandinavianlStates.
6USCHLECHTRIEM,UsupraUnoteM,Uatﬂl 10.
IKOTZ Jsupralnotel2,Jatl19.
8
Id.
THONNOLD, UniformlILawlforlInternationallSales,/Kluwer,11999,latl147.
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Aslalconsequence,lthelparties’lunderstandinglislalquestionlofifactlithatlislpeculiarltolleach
transactionllandllArticlel14ICISGlcontainslgenerallguideslforlinterpretinglthelparties lintent,
playingljustlalsubordinatelandlalsupportinglrole.'®

RelatingltolthislproblemlalCourtlinlGermany' Theldlthatl‘itldependslonlthelobjectivelcontentlof
thelstatementlwhetherlthelbuyerlmustlhavelunderstoodlthelinvoicellaslanloffer’ landliflthelseller
answers,lindicatinglalllthel‘necessaryldeterminations’llbecauselhelwasltoldlbylthelbuyerltoldoliso,
therelislnolintentionltollbelbound.lInlthislcase,lcircumstanceslshowlthatlthellbuyerlcouldinot
understandlthelstatementlaslanlofferlbecauselthelcommunicationlbylwhichlthelbuyerlreceivedithe
invoicelsaidlexpresslylthatlthelsellerlactedlbecauselithelbuyerlaskedlhimltoldolso.]MoreoverlalCourt
inlSwitzerland “Theldlthat,linlthelabsenceloflanylrelevantlcircumstanceslotlpracticeslbetweenlthe
partieslatltheltimelthelcontractiwaslconcluded,lthelintentionltolbelboundlhadltolbelinterpreted
accordingltolthelsubsequentlconductloflthelpartieslafterlthelconclusionloflthelcontract.lIn
particularlitTheldlthatlthelbuyer'slrequestltolthelsellerltolissuelthelinvoicelofltheldeliveredltextiles
tolthellembroidererlwaslsufficientlevidenceloflthelbuyer'slintentionltolbelboundlatitheltimelit
madellitslproposal.

Toldistinguishlanlofferlfromlan invitatiolofferendilthelproposallshouldldescribellitselfleitherflasla
bindinglofferlorlelselas sansllengagement,lsenzalimpegno,lfreibleibend, withoutlobligationlorllother
wordsloflithelsameleffect;linlabsenceloflanylsuchllindications,lArticlelS8ICISGlpayslattentionlonlhow
thelproposaliwouldlbelunderstoodibylalreasonablelpersonlinlthelpositionlofitheladdressee.

Articlel14(2)ICISGlincorporateslthellgenerallylacceptedlpremiselthatlalpartylmaylmakelanlofferlto
asllargelalgrouplaslitiwishes' Tbutl‘alproposallotherlthanloneladdressedltolonelorimorelspecific
personlislitolbelconsideredlimerelyllaslanlinvitationltolmakellanloffer,Junlesslthellcontraryllislclearly
indicatedlbylthellpersonlmakinglthellproposal’.[Therelisinolintentionlitolbelboundiwherelalproposal
islmadeltolenterlintolnegotiations,Inotlisltherellsuchlanlintentionlinlparticularlinlthelcaselloflan
invitatioladlofferendum:lArticlel 14ICISGlpresumeslthatlinlcaselofldoubtlproposalsitolanlindefinite
grouploflpersonslarellinvitationslitoltreat. [However,lArticlel 14ICISGlpermitslalproposallmadeltollan
indefinitelgrouploflpersonsltoltakeleffectlaslanloffer,liflthatlislclearlylindicatedlbylthelofferor,
indicatinglthel‘intentionloflthelofferorltolbelboundlinlcaseloflacce ptance’landliflitlcontainslthe
minimumlelementslrequiredlbylArticlel14(1),lsecondlsentence,lexceptithelcaselinlwhichlparties
agreedltolderogatelfromlthellatterlrequirement.”’

1d.
"IGERMANY[IOberlandesgerichtlFrankfurt,1300Augusti2000,Inum.190U113/00,ltranslatedltextlavailablelonlinelat
<http://cisgw3.law.pace.edu/cases/000830¢1.html>.
“ISWITZERLANDIBezirksgerichtISt.[Gallen,IC.0v.0W 130 ulyl1997 Inum.13PZ197/18 [athwww.unilex.info.
PISCHLECHTRIEM,Jsupralnotel4,latl112.

"ISCHLESINGER, Formationloflcontracts,lalstudylofithelcommonlcorelofilegallsystems,/Oxford,11968,1101.
PISCHLECHTRIEM,supralnotel4,latl112



http://cisgw3.law.pace.edu/cases/000830g1.html
http://www.unilex.info.
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1.2.[Definitenesslofltheloffer

Inlorderltollconstitutelanloffer,lalproposalltolconcludelalcontractimustlbelsufficientlyldefinite
(essentialialcontractus) that/liflitlislaccepted,lallcontractlislcreatediwithllobligationslwhichlcanlbe
enforcedlintolthelCourts.

Articlel14(1)ICISG,lsecondlsentence,stateslthatlthelgoods,ltheirflquantitylandlithellpricelarelthe
minimumlelements;lhoweverltheylmaylstilllbelinsufficient' Tiflotherlelementsisuchlasltheltimeland
thelplacelofldeliverylmaylalsolbel‘essentialialnegotii’ inlthelparticularlcaselinlwhichlprevious
negotiagonsDorﬂpracticesﬂofﬂtheﬂpartiesﬂshowﬂthadlanﬂofferﬂmustﬂspeciﬁcallyl]referﬂtoUsuchﬂadditional
details.

Goodslareldefinitelwhenltheylarelexpresslylspecifiedlandltheylmaylbelindicatedleitherlspecifically
orlgenerally;lArticlel14(1)ICISG,lsecondlsentence,Imoreover,lallowslthelquantitylandlthelpricelof
themlitolbelfixed]‘implicitly’.ISilencellcannotlinllitselflindicatelthelgoods,ltheirlamount,lorlithelprice,
ifithisldoeslnotlreferltolmatterslicapableloflbeinglinterpretedlaslanlindicationlloflaldefinitelprice,
goodsllorlamount,lsuchllaslonlithelbasisloflthelparties’lpracticeslorlframeworklcontractsliwhichlhave
alreadylestablishedlthelrequirementsiforfalvalidioffer.[ThelCourtloflAppealliniParis " Theldlthatl'in
orderlforlalcontractlitolbelconcluded,lthellproposallmustlbelsufficientlyldefinitelandlthat,levenlif
acceptancellmaylresultifromlthelbehaviorloflthelofferee,lsilencelorlinactivityldoeslnotlinlitself
amountltolacceptance’.[Thelterml‘implicitly linlthelArticlel 14ICISGlindicateslalsolthatlitlis
sufficientlthatlthelprevisionlonltheselelementsimakeslthemldeterminablelalsolwhenltheselrelevant
factorsiwilllcomelintolexistencelorlbelestablishedlonlylatlallatterldate* Tsuchlaslinlalfuturelsupply
oflcommerciallquantitieslaslthelU.S.IDistrictlCourtlofiINewlYorklstateslin GenevalPharmaceuticals
TechnologylCorp.Iv. BarLaboratories,lInc.,letlal.”’ holdinglthatl‘notlonlylwerelthelgoodslinvolved
clearlylidentified,lbutlalsolthelindicationloflal"commerciallamount"waslanlappropriatelcriterion
forlldetermininglthelquantitylandlprice,ltakinglintolaccountlthelindustryllusageslautomatically
incorporatedlintolthelagreement’.

AslmanylEuropeanlCourtslhavelheld”* Janlofferlislalsolcapableloflacceptanceliflal‘reasonable
personloflthelsamelkind Tandl‘inlthelsamelcircumstances’laslthelrecipientiwouldlhavelunderstood
thelnecessarylminimumlcontentltolhavelbeenlexpressedlinlsufficientlyldefiniteltermslaccordinglto

Articlel8(2)ICISG.”

Thelthirdlelementlirequestedibylthelart.1141CISGlforltheldefinitenessloflanlofferlislthelprice:la
proposalldoesinotlconstitutelanlofferliflitlfailsltolfixlalprice,latlleastlimplicitly,lorltolmake

"IBIANCA/BONELL, Commentarylonlthelinternationallsalesllaw, Milan,11987 Jart.014Inotel2.2.2
"ISCHLECHTRIEM,Jsupralnotel4,latl106

"IBIANCA/BONELL lsupralnotel16,lart.11402.2.2
“IFRANCEICourld'AppelldelParis,1100Septemberl2003,lnum.012002,/02304,ltranslatedltextlavailablelonlinelat
<http://cisew3.law.pace.edu/030910f1.htm!>.

PIBIANCA/BONELL,lsupralnotel16 Jart.]140notel2.2.4.2.

MJUNITEDISTATES GenevalPharmaceuticalsi TechnologylCorp.lIv. BarilLaboratories,lInc.,letlal., 2010F.Supp.12360(S.D.N.Y.),12 11August
2002 ,lavailablelonlinelati<http://cisgw3.law.pace.edu/cases/02082ul.html>.
2)AUSTRIAIObersterlGerichtshof,120Marchl1997 lnum.[210b158/97m;IAUSTRIAIObersterlGerichtshof,]10Novemberl1994,
num.[200b1547/93,ltranslatedltextlavailablelonlinelatl<http://cisgw3.law.pace.edu/cases/941110a3.htmI>;ISWITZERLAND
BezirksgerichtISt.IGallen,130Julyl1997 lnum.03PZ197/18,latlwww.unilexinfo.

PISCHLECHTRIEM,Jsupralnotel4,latl106.
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provision,Jalsollinlthislcaselatlleastlimplicitly,lforldetermininglithelprice.[ThelAustrianlSupreme
Court Theldithatlalpricellislsufficientlyldefiniteliflit slagreedlonlalrange,lthelsinglelpriceldepending
onlthelqualitylofithelsinglelgoodlandithelFrenchiSupremelCourt” lassumedlalpriceltolbe
determinablelalsolliflitlcouldlbelrevisedlaccordingltolmarketltrends.lJAlHungarianlCourt,
moreover,lheldlthatlanlofferlislsufficientlyldefiniteliflthelquality,Jquantitylandlpricelofithelgoods
arelimpliedlylfixedlbylthelpracticeslestablishedlbetweenlthelpartiesiwholhavelhadlalcommercial
relationshiplforlallongltime " [However,lthellatterlcaselwaslcompletelyldistorted,linlalcriticized
decision” IbylthelHungarianISupremelCourtlonl251September]1992Iwhichlheldlithatinoleffective
contractlhadlbeenlconcludedlsincelthelsupplier’slofferlhadinotlgivenlalcompletelpricelforlthe
entirelsystemlbutlonlylforlalpartloflitlandltherelwaslinolmarketliforlpricelforlsuchlsystem,lsolthat
thelpricelcouldlthereforelnotlbeldeterminedlunderlArticlel55CISGleither.INevertheless,lthe
definitenessloflalcontractlicanlalsollbelsatisfiedliflthelpricelisldeterminedineitherlexplicitlylnor
implicitlylandlArticlel550CISGldoeslnotlapplylifipartieslagreeltoldeterminelthelpriceloflthelgoods
inlalfutureldate”.

DuringllpreparationloflCISGltherelwaslalfierceldisputelaslitolwhetherlalcontractlshould
neverthelesslcomelintolexistencelifllalpricelhadlnotlbeenlfixedlandlasltolwhichlmechanismlfor
fixinglthelpricellshouldlbeluseditolfilllthelgap.[ThelConventionlrecognizeslthatlcontractslcanlbe
madelwithoutlfollowingltheltwolsteplformulaloflofferlandlacceptancelinlithelArticlel18(3),lwhich
provideslthatlallcontractlmaylbelconcludedl“bylperforminglanfact”landlinlthelArticlel8(3)linlwhich
statementslareltolbelinterpreteditolincludeltradelusageslandlthelparties’lpracticeslandlareltolbe
construedlinlthellightlofl“anylsubsequenticonductlofithelparties”.JAslalconsequence,ldoeslArticle
14ICISGldeallnotlonlylwithlthelpeculiaritiesloflanlofferlbutlalsolwithlthelvalidityloflallcontractlof
salelwhichldoeslnotldeterminelthelprice?

Thelanswetltolthislquestionlisinotlobviouslandlthellsolutionltakeslplacelinlthelconflictlbetween
Articlel14landlArticlel550CISG,lthellatterldealinglwithlthelmechanismlforlfixinglthellprice.[Some
authors” lassumelithatlArticlel5 Slbasicallyltakeslpriority,lsolthatlthelrequirementlforlaldefinitelprice
inlArticlel14lisllargelylredundant’ Tandlothers,linlthelsamelway, lassumelthatlalbindinglcontract
maylcomellintoleffectlirrespectivelofithelrequirementslforlalvalidlofferlunderlArticlel141CISG;
theselauthors,linlfact,lsustainlthatlinlthelfaceloflArticlel4ICISG,Iwhichlstateslthatl“exceptlas
otherwisellexpresslylprovidedlinlthislConvention,litlislnotlconcernedlwithlthelvalidityloflthe
contractlorloflitslprovisions” litlisldifficulttolsaylthatlArticlel 14ldealsiwithlthelvalidityloflalcontract
oflsale.lArticlel550CISGlislconsequentlylapplicable,JovercomingllArticlel14ICISG,statinglthat
whenllalcontractl“haslbeenlvalidlylconcluded”,lonlthelbasisloflthelapplicablelnationalllaw,without
anylexpresslylorlimplicitlylprovisionlforldetermininglthelprice,l“thelpartieslarelconsideredltolhave
impliedlylmadelreferenceltolthelpricelgenerallylchargedl...Iforlsuchlgoodslsoldlunderlcomparable
circumstances”.ISomellcommentatorslassumelthatltherelislanlobviouslconflict,ldueltolthe

*JAUSTRIAIObersteriGerichtshof,]100Novemberl1994,lnum.1200b1547,/93 Jsupralnotel2 2.

BIFRANCEICourldelCassation, StélFaubalFrancelFIDISIGCIElectroniquellv. StélFujitsul MikroelectroniklGmbH,[40Januaryl1995,
translatedltextlavailablelonlinelati<http://cisew3.law.pace.edu/cases/950104f1.html>.
Z()[IHUNGARYDMetropolitanﬂCourtUofDBudapest,ﬂZ“rﬂMarchﬂl992,Unum.UAZU12.(3.41.4-7 1/1991 Jatlwww.unilex.info.
YTAMATO,1(1993)113 ThellournallofiLawlandlCommercell latl16.
28URUSSIADTribunalﬂof[IInt'IDCOmmercialUAr’bitrationﬂatﬂtheDRussianﬂFederationﬂChambelrﬂofﬂCommerce,ﬂ3DMarchﬂ1995,Unum.
309/1993 Jatlwww.unilex.info.

29UHONNOLD,UsumenoteW,DatﬂlSS;UCORBISIER, Rew.lint.0dr.lcomp. 1988,0767,1828;[JOSEPH,(1984) 30Dick.lJ.0Int.0Law, 122.
*ISCHLECHTRIEM,lsupralnotel4,lat]109.

YIBIANCA/BONELLsupralnotel16,Jart.155 Inotel2.2.2.
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circumstanceslinllwhichlthelConventionlarose,lwhichlmustlbelsolvedlinlvariousltechniques
accordingltolspecificlcases ;lsolthatlArticlel5 5ICISGlislimportantiwherelthelCISGlisltolbelapplied
withoutlPartlTwolandlthellapplicableldomesticllawlipermitslalcontractltolbelconcludediwithoutlla
pricelbeingldeterminedlorlwhenlnolpricelhaslbeenlindicatedlbecauselitlisldeterminedllimplicitly
andlrulesloflinterpretationlshouldlbellapplied;linlmanylotherlcaseslalcontractimaylstilllbe
consideredltolhavelbeenlconcludedlbylagreementlbecauselthellpartieslimplicitlylderogatelfrom
Articlell14(2)ICISG,lsecondlsentence,lorlbecauselthelcontractiwaslvalidlylconcludedlotherwiselthan
thelmechanismlofllofferlandlacceptance;lonlylinlthelremaininglrarelcaseslinlwhichlanlofferlwithout
alpricellislalvitallcomponentloflthellagreementlandlthislcanlbeldeterminedineitherl‘expresslylnor
implicitly’,litlcanlbelconcludedlthatlnolcontractlwaslformed.IFinally,lotherlauthorslclaimlthat
Articlel14(1)ICISG,lsecondlsentence,ltakeslabsolutelylpriority .

1.3.IAllcomparativelanalysis

MostloflithelCivilllawlsystemslfollowlthelArticlel 14ICISGliconception;lanllofferlmustibeldefinite,
thatlis,litlmustlspecifylthelessentialslofithelproposedldeallwithlsufficientlprecisionlithatlalvalid
contractlwilllbelformedlifitheladdresseelannounceslthatlhelacceptslit’*.[InlthelFrenchllaw,la
contractlisldefinedlinlArticlel1101loflthelCodelCivillasl“anlagreementlbylwhichlonelorlmore
personslpromisellonelorimorelothersltolgive,ltoldolorinotltoldolsomething” IMoreover,lArticle
1108lsetsloutlthelfourlessentiallconditionsliforlthelvalidityloflalcontract:lconsentloflthelpartylwho
undertakesltollperformlthelobligation,lhislorlherllcapacityltolcontract,lalpredetermined objet or
obligationlandllallawfullcause.lArticlel1129lsayslthat]“thelobligationlmustlhavelaslitslobjectlalthing
offlaldefiniteldescription.[Thelamountlthereoflcanlbelundetermined,lprovidedlitlislascertainable”.
AlsolltalianllawlspecifieslthelrequisitesloflithelcontractlinlArticlell1 3250CodicelCivile,lwhichlare:
agreement,lobject, causallandliform,lifithellatterlislrequiredibylthellawlinlthelsinglelstatements,
addinglinlArticlel13460lthatlthelobjectloflthelcontractimustlbelpossible,llawfullandlcertainlor
ascertainable.lInlltaly,lhowever,litlisinotlnecessarylthatlallltheldetailsloflalcontractlareldecided,lif
thelpartieslactlasliflboundibylit,JaslstatedlbylthelCorteldilCassazione.JInISpainlArticlel126 1loflthe
CivillCodelsayslthatlalcontractlrequireslconsent,ldefinitelsubjectlmatter,Jlandla causalforlobligation.
Moreover,lArticlel12620sayslthatlconsentlislshownlbylconcurrenceloflofferlandlacceptanceloflithe
thinglinlissuelandlthe causa, whichltogetherlconstitutelthelcontract.lAnlofferlshouldlbelprecise
andlcompletelandlintendeditolbelbinding.]AISpanishiSupremelCourtldecision Theldithatl“once
thelofferloflcontractloflproposal,lwithlalllnecessarylelementslforlithelfuturelcontract,lhaslbeen
made,lthelcontractlcomesllintolbeinglwithlthelassentloflthelotherlparty”.lArticlell1273lstateslthatla
clearlandlcertainlsubjectlmatterlislanotherlcontractuallrequirementlbutlanluncertainlquantitylor
sumllislstilllacceptablelliflitlcanlbeldeterminediwithoutlthelneedliforlalnewllagreement;lanlagreement
onlalcontractloflsaleloflalpieceloflland,linllwhichlthellpreciselpiecelisinotlfromlamonglvarious
holdings,lislheldlvoidlforluncertaintyliflitlislleftitolbeldecidedlatlallaterldate,laslinlanlearlier
SupremelCourtldecision’.

*ISCHLECHTRIEM,supralnotel4,lat]109.

33UGHESTIN, Revueldel DroitldeslAffaireslInternationales, 1988,latl6.
*ISCHMIDT, Négotiationletlconclusionldelcontrats, Paris,[1982,latl72.
PIITALYICorteldilCassazione,11700ctoberl1992.
*ISPAINITribunallSupremo,110l0ctoberl1980.
*ISPAINITribunallSupremo,1300Junel1972..
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Nevertheless,linlmostloflithelCivilllawlcountries,lalvalidlcontractloflsalelmaylevenlexistliflthellprice
islneitherlstatedInotlinferablelfromlthelsurroundinglcircumstanceslibutlthislwilllbelsollonlyliflit
emergeslfromlthellnegotiationslaslalwholelthatlthelpartieslhavelagreedithatithelcontractlisltolbe
validinotwithstandinglthatlthelpricellisitolremainlopenlforltheltimelbeing.

AldifferentlsolutionllislgivenlunderlCommonlLaw,lwhereljudgesiwishltolgivelanleffectltoldisputed
agreements,Jratherlthaninullifylthemlbylstrictlorlliterallinterpretation.lln Hillas v. Arcos” [Lord
Tomlinlexplainedlthatl“thellproblemloflalcourtloficonstructionImustlalwayslbelsoltolbalance
matterslthat,lwithoutlviolationloflessentiallprinciples,ltheldealingsloflmenlmaylsolfarlaslpossiblelbe
treatedllasleffectivelandlthellawlmaylnotlincutlthelreproachloflbeinglthelldestroyerloflbargains”.
Thelsamelopinionlicanlbelfoundlinlthe BritishlCoal caselloflthelScottishlCourtloflSessionlwhich
heldlthatl“iflpartieslhavelapparentlylintendedltollbindlthemselves,Ithelcourtlshouldibelslowlto
abortlthatlintentionlonlithelbasislthatltherelislsomelinadequacylonllalparticularlaspect”.

InlAmericanlCommonlLawlthislprinciplelislalwaysifollowedlbutlin Lonergan v. Scolnick®, Court
heldlthatltherelcanlbelnolcontractlunlessithelpartieslhavelmetlandimutuallylagreedluponlsome
specificlthings.lInlthelsamelway,lthelUniformlCommerciallCodeldiffersifromllArticlel141CISGlin
determininglwhetherlanlofferllislsufficientlyldefiniteltolbelvalid.ISection120204(3)loflthelUCCldoes
notlspecifylwhichltermslwilllaffectlthelsufficiencyloflanlofferlsolthatlUCCltestlisinotl“certaintyllas
tollwhatlthelpartieslwereltolldolnorlasltolthelexactlamountlofldamagesldueltolplaintiffl...[Iflthe
partieslintendlitollenterlintolalbindinglagreement,lrecognizeslthatlagreementlaslvalidlinllaw,ldespite
missinglterms,lifitherelislanylreasonablylcertainlbasislforlgrantinglaliremedy”* JTUCCI§§120201(1)
andl21204(requirelthatlalcontractliforlsalelspecifylthelquantityloflgoodsibutithellatterlneedinotlbe
identifiedlandlalfixedlpricelisinotlessentialltolalvalidlsaleslcontractiunderlUCCIS§I213050andlwhen
alUCClcontractllislsilentlaboutlprice,lthellassumptionlislthatlthellpartieslintendedlthelsaleltolbelat
alreasonablelpricelatitheltimelandlplacelofidelivery™.

LikelArticlel 14ICISG,lthellprincipleloflthelintentionltolbelboundlaslalipeculiarlpartiofithelofferland
thellpresumptionlofllalproposalltolanlindefinitelgrouploflpersonslaslan invitatioladlofferendum,llis
peculiarltolbothICivillandlCommonlLawlcountries.lInlFrance,lthelSupremelCourtlhaslheldlthat
anlofferltolcontractlislonelwhichlshowslclearlylthelintentionloflthelofferotltolenterlintolalbinding
contractlonltheltermslsetloutlandlwhichlcontainslthelessentiallelementsloflthelcontract’ Idiffering
fromlalletterloflintentlorlofferltolstartinegotiating,lwhichlmaylcreatellonlylanlobligationlto
negotiatelinlgoodlfaithlotherwiselitlcanlgivelraiseltolalquasildelictuallliability* [Justithelproposal
tolanlindefinitelgrouploflpersonlaslalnonlbindinglactlcouldibelsubjectltolsomellexceptions,labove
alllinlFrancelandlDenmarklandiSwitzerland:ICourtslinlFrancelhavelheldlthatldisplayinglgoods
withltheirlpriceslusuallylconstituteslanlofferlforfsale "landiwherelsomeonelhasladvertisedigoodslfor
salelinfalnewspaper,lalcontractlislformedlwithlthelfirstlpersonltolfulfilllthelconditionsloflthe

BIKOTZ Jsupralnotel2,latl18.

*Hillas v. Arcos,)(1932)11470L.T.05030(H.L.).

“JUNITEDISTATES Lonergan v. Scolnick, 1291Cal. App.2d0179,ICal.IApp.14IDist.,1230Novemberl1954.
*IUCCIS12204,[0fficiallComment]3.

“IGABRIEL, Pratictioner’siGuideltolthel ConventionlonlContractslforlthelInternationallSalelofiGoodslandlthel UniformICommerciallCode,
NewllYork,11994,144.

IFRANCEICourldelCassation,[6IMarchl1990.

“IFRANCEICourldelCassation,[200Marchl1972.

“JFRANCEIT.C.ISeine,1281Mayl1981.
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offer’ Junlessthellackslparticularfattributesiwhichlitlislreasonablelforltheladvertiserltolinsistlon,
suchlaslsolvencylotlreliability.]Danishllawlrecognizesltheldistinctionlbetweenlanlofferlandlan
invitationltoltreat,lbutlinonethelesslholdslthatlalstatementloflpricelattachedltollgoodslgenerally
constituteslalbindinglofferlaslinlalSupremelCourtljudgmentlinl19850(UfRI87 7).IAlsolArticlel7(3)
oflthelSwisslLawlloflObligationslprovideslthatlthel‘displayloflgoodsimarkedlwithlthelpricelis
normallyltolbelseenllaslanloffer’.

InlGermanylandlinlItaly,lonlthelotherlhand,lthelcommonldistinctionlisladoptedlandlgoods
displayedlandlpricedlinlalshoplwindowlrepresentlonlylanl‘invitatiollofferendi.lInlEnglandlanloffer
differslfromlanlinvitationltoltreatlbecauselthellatterlislalstagelbeforelthelformer,lbeinglonlylan
expressionlloflalgenerallwillingnessltolbargainlandlaslsuchllofinollegalleffect.IMostloflithe
advertisementlarelinlthel‘intentionltoltreat’lcategory,labovelalllwhenlitlconcernslstatementsllof
price,lwhetherlorlnotlattachedltolthelgoodslinlquestion,landlevenliflgivenlinlresponseltolalspecific
inquirylasiCourtlheldlin Harvey v. Facey’” andlin Scancarriers v. Aotearoa’ .JAldifferentlsolutionlis
foundlin Carlill v. CarboliclSmokelBalllCo.* inlwhichICourtlheldlthatltheladvertisementlin
newspaperslthatl£ 100lwouldlbelpaidltolanylreaderliwholcontractedlinfluenzalafterlinhaling
‘CarboliclSmokelBall’lwasllanloffer,lexplaininglthelreasonlthatlitheselkindsloflstatementslamount
tollanlofferllbecauseltheylproposedlotlrequiredlparticularlresponseslfromltheitlreaders.lInlthe
UnitedlStates,lthelgenerallrulelisithatlanladvertisementldoeslnotlconstitutelanlofferlandlitlis
merelylanlinvitationlforlofferlbutlin Izadi v. Machadoﬂ(Gus)UFord,ﬂInc,,5O[|a|]Florida Courtlheldlthat
“albindinglofferlmaylbelimpliedlfromlthelverylfactithatldeliberatelylmisleadinglladvertising
intentionallylleadslthelreaderltolthelconclusionlthatllonelexists”.ILikelArticlel14ICISG,lthe
UniformlCommerciallCodelindicateslthatlanlofferlneedinotlspecifylallitheltermsltolsetlforthland
thatlithelprimaryldeterminationloflanloffer’slsufficiencylandlvalidityiwilllbelthelofferor’slintent .
UCClunder[80202040(1)lexpresslylprovidesithatliformationlcanlbelmadelinlanylmannerfitolshow
agreement,lincludinglofferlandlacceptancelandliconductlbylbothlpartieslwhichlrecognizeslthe
existenceloflalcontract.JHowever,lbecauselloflthelUCClsilencelonlthelintentionltolbelbound,lthe
matterlislalquestionlofiCommonlLawlcontract .[LikelinlthelCISGlthelobjectiveltheorylislaccepted
todaylinlCommonlLawlcontract:lonelislordinarilylboundlorinotlboundlbylthelreasonable
interpretationloflhislwordslandlactions.lln Ray v. WilliamlG.IEuricel&Bros.,lInc.,  lalMaryland
Courtlsayslthatl“thellawlislclear,labsentlfraud,lduress,lorflmutuallmistake,lthatlonelhavinglthe
capacityltolunderstandlalwrittenldocumentiwholreadslandlsignslit,lorlwithoutlreadinglitlorlhaving
itlreadltolhim,lsignslit,lislTboundlbylhislsignaturelinllawl...litlfollowslthatltheltestloflaltrue
interpretationloflanlofferlorllacceptancelisinotlwhatlthelpartylmakinglit,lthoughtlit,Jmeantlor
intendedlitltolmean,Ibutliwhatlallreasonablelpersonlinlthelpositionlofithelpartieslwouldlhave
thoughtlitimeant”.

“IFRANCEICourldelCassation,[13[Junel1972.

“IENGLAND Harvey v. Facey, (1893),JACI552.

“IENGLAND Scancarriers v. Aotearoa,)(1985)1135IN.L.J.1799.

“JENGLAND Carlill v. CarboliclSmokelBalllCo., (1892),120QBI484.

JUNITEDISTATES Izadi v. Machadol(Gus)lFord,lInc.,15500S0.2d01135,0Fla.JApp.030Dist.,] 11Augustl1989.
*'IGABRIEL Jsupralnotel42,Jatl42.

S UCCISILIL03(b).

SJUNITEDISTATES Ray v. WilliamIG.IEuricel@Bros.,lInc., 2010Md.01115,0930A.2d0272,IMd. 15IDecember1952.
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2. EFFECTIOFITHEIOFFER

Articlel15ICISGlistateslthatl“anllofferlbecomesleffectivelonlylwhenlitireacheslthelofferee”.JAnloffer
reachesltheloffereelonlyliflitthaslbeenlsentlwithlthelconsentloflthelofferor;lconsequentlyliflanloffer
isldrawnluplandlagreedibylalcompetentlbody,lbutinotldispatched,landlcomeslintolthelpossession
ofitheladdresseelinlanlunauthorizedimanner,litthasihot!‘reached Thimlandlislthereforellineffective *.
Moreoverlanlofferlcannotlbellacceptedibeforelitthaslbecomeleffective levenlifltheloffereellislalready
awareloflit”.

Thelfactlthatlanlofferlbecomeslleffectivelonlylwhenlitlreachesltheloffereelmeanslthatlitlcanlbe
withdrawnlbylthelofferorlbeforelorlatithelsameltimelaslitireacheslthelofferee,levenlifithelofferllis
irrevocable.[Withdrawallleadsltolthelterminationloflthelofferlandlalwithdrawallcannotllitselflbe
withdrawn,lconsequentlylalnewlofferlmustibelmadelinstead.[Thellreasonlsupportingltheleffectlof
thelofferllinlArticlel15lislthatlithelenforcementloficontractslisldesignedltolprotectlexpectationsland
nonellaroselbeforeltheloffereellislreachedlbylanlofferinotlwithdrawn.

Thellsamelprinciplelofltheleffectloflanlofferljustiwhenlitlreachesltheloffereelisladoptedibothlin
CommonlLaw’landlinlCivilllaw’ Tsystemslaslthelprinciplelthatlanlofferlislineffectivelifinoticelof
itslwithdrawallreachesltheloffereelbeforelthelofferlorlatlthelsameltime .

3. REVOCATIONIOFITHEIOFFER

Articlel16(1)ICISGlstateslthelprinciplelthatlanlofferlislrevocable;lhowever,Ithislprinciplelis
restrictedlbylprovidinglthelstatementlthatlnotlonlylthelconclusionloflithellcontractlbutlevenlthe
dispatchloflacceptancellrulesloutithelrevocationloflanloffer. [IMoreover,lArticlel 16(2)ICISGladdsl(a)
alreferenceltolthelsituationlinlwhichlthelofferorlstateslalfixedltimelforlacceptance,lthatlcouldlbe
understood,latlfirstlsight,laslindicatinglanlintentionltolbelboundlbylhislofferlforlthislperiod,land
(b)Istateslthatlthelofferorlislalsolboundlifitheloffereelhaslactedlinlreliancelonlthelofferlbeing
irrevocablelandlitiwaslireasonablelforlhimltoldolso.

3.1.[Revocabilityluntillacceptance

LikelthelwithdrawalloflanlofferlinlArticlel15,lArticlel 16(1)ICISGlstateslthatlalrevocationloflan
offerlmustlbelmadelbylaldeclaratorylactithatlreachesltheladdressee [ Thelofferee’slknowledge,
possiblylgainedlfromlalthirdlparty,lthatlthelofferorlintendsltolrevokelhislofferldoeslnotlbringlabout
revocation.[Moreover,lalrevocationlloflalrevocationllisinotligenerallylpossiblelandllalnewlofferlis

*ISCHLESINGER [lsupralinotel14,latl683.

PISCHLECHTRIEM,Jsupralnotel4,latl115.

*1SecondIRestatementlofiContractsI§§123,124,128JUNITEDISTATES Craft v. Elderl&JohnsonlCo., (1941), 3400hiolApp.012d1605.
>1801300BGByart.l1 670GreekICivillCode;lart.12240PortugueselCivillCode;lart.0133 51 talianlCivillCode,laccordingltolwhichlanloffer
isleffectivelonlylifladdresseelhaslknowledgeloflitlandlthislsuchlknowledgelislpresumedlaslsoonlslitlreacheslthelrightladdress.IThe
presumptionlcanlbelrebuttedibylproofithatltheladdresseelwasinotlblamelforlnotllearninglofitheloffer,lalproofiwhichlcouldibeltruly
definedlasla probatioldiabolica.

58U§D130DBGB;|]art.DZ3ODPolrtugueseUCiVilUCode;Dbutﬂir‘l[lalrt.ﬂ9( 1)ISwisslLawloflObligation,lanloffetlislconsideredltolhavelbeen
withdrawnlifltheladdresseellearnsloflthelwithdrawallbeforelhellearnsloflthelofferlitself,levenlthoughlthelwithdrawallmaylhave
reachedlhimlafterltheloffer.

*IENDERLEIN/MASKOW/STOHBACH, InternationallSalesLlaw, NewlYork,11992,1Art.016,Inotel3.
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necessarylinlthelsamelwaylaslinlalrevocationloflanloffer;Ineverthelesslsomelauthors  Ithinklthatlan
exceptionlcouldlbellwhenltheladdresseelhaslnotlyetlactedlonlreliancelonlitland,linlparticular,lhas
notlyetlacquiredlknowledgelloflthelfirstirevocation;lthelpartylmakinglthelrevocationlbearslthe
burdenloflproof.

Articlel16(1)ICISGlprovideslthatlirevocationlisliprecludedibyltheldispatchloflanlacceptance,ithatllis
beforelthelcontractlislconcludedlafterlanleffectivelacceptancellunderlArticlel18(2)ICISG.
Consequently,lallrevocationlafterldispatchloflanlacceptancellislineffectivelevenlthoughlthellcontract
islnotllconcludedluntillthelacceptancelreacheslthelofferor;ltherelislalstateloflsuspenseluntillthe
acceptancelreacheslhim®' [Terminationloflthelrightltolrevokeluponlitheldispatchloflanlacceptance
islnotlalmandatorylrule,lconsequentlylthelofferorlcanlextendlthisltime.[Theloffereelbearslthe
burdenloflprovinglthatlhislacceptancelwaslsentlbeforelthelarrivalloflthelrevocationlandllonlthe
other[lhand,Dthe[lofferorﬂmustﬂproveﬂtheﬂtimeﬂatﬂwhichl]theﬂrevocation[lreachedﬂthe[lofferee62.

3.2.00fferslindicatedltolbelirrevocable

Thellofferorlcanlimakelhisllofferlirrevocablelliflhislofferlindicateslthatlfact.[Thislresultlreflectslthe
approachloflivariousICivilllawlsystemlwithoutlthelneed JstatedlinlCommonlLaw,}forl‘consideration’®’
(e.g.,Janlactloflcounterlperformancelotlalcounterlobligation)lorlithelobservanceloflparticulariformsli(as
inl§122051UCC)landlwithoutlaltimelperiodlbeinglprescribedlduringlwhichlthelofferorlislboundiby
hislofferl(aslinlthelsamel§12[2050UCC).IAnlintentionltolbelboundlcanlbelexpressedlbylunambiguous
wordingl(‘firmloffer’ lorl‘'willlbelopened’)lorlwordslunderstoodllinlthelparticularltradeltolexpresslan
intentionltolbelboundlinterpretedlunderlruleslstatedllinlArticlel8ICISG.

ThelsignificanceloflstatinglalfixedltimelwaslalmatterlofldisputellatithelViennalConferencelbecause
ofltheldifferentlviewslCommonlLawllandICivilllawlcountrieslhavelonlthelargumentlofifixinglla
periodlforlacceptance.lWhileltheldraftslandlrelevantlproposalslinlViennallalwayslintendedlthat,
irrespectiveloflthelofferor’slintentionltolbelbound,lthelstatingloflalfixedltimelforlacceptance
shouldlmeanlthatlthelofferlwaslirrevocableluntillthatltime,ltheloppositelviewlultimatelylprevailed
andlthelsettinglloflalfixedltimelwasllonlylonelfactorlindicatinglthelintentionltolbelboundlandlthe
wordslshouldlbellunderstoodlaslsettinglaltimellimitlbeyondlwhichlthelacceptancelwouldlbeltoo
late.[Evenlafterlthatlformulationllhadlbeenladopted,lsomeldelegationslinlViennalstillltooklthelview
thatlfixinglaltimelforlacceptancelbylitselflindicatedlirrevocability.lItlisInotleasyltolassesslthe
outcomeloflthisldispute,lwhichlmaylwelllappeatltolbelaltempestlinlalteapot®*;Ibothldecisions,
however,lshouldlbelaccommodatedlbyllconcludinglthatlithelfixingloflalperiodlforlacceptancelshould
bellalpresumptionloflanlintentionltolbelboundlforlthatlperiod,Ibutithelpresumptionlcanibe
rebuttedlbylshowinglthatlthelofferlinlitslfulllsettinglwaslonlylintendedltolindicatelthatltheloffer
wouldllapselafterithatltimelratherlthanlalpromiselnotltolrevoke”.

“ISCHLECHTRIEM,lsupralnotel4,latl119.

“Id.

“1d.

“IRESTATEMENTISECONDIORICONTRACTSISI7 1lstateslthat)“tolconstitu tellconsideration,Jalperformancelotlalreturnlpromise
mustlbelbargainedlfor;lalperformancelorireturnlpromiselislbargainediforiflitlislsoughtibylthelpromisorlinlexchangelforfhislpromise
andlislgivenlbylthelpromiselinlexchangelforlthatlpromise”.

*JHONNOLDlsupralnotel7,latl163.

65USCHLECHTRIEM,DSUpraﬂnoteﬂ4ﬂ,ﬂatﬂ] 21;HONNOLD,lsuprallnotel7,latl163.
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3.3.[Reliancellonthelofferlandlresponsibility

Articlel16(2)ICISGlexpresseslthelprinciplelthatlalpersonlshouldinotlactlinlalcontradictorylmanner
otherwiselitlcauseslthelofferorltolbelboundlbylthelreliancelwhichlhelhaslinduced**.ITwo
conditionslimustlbelsatisfied:ltherelmustlbelreliance Jjustifiedlinlthelparticularlcasel(i.e.,litlmustlbe
‘reasonable’)landltherelmustlbelanlactlbylthelpartylrelyinglonltheloffer.JAnlactlperformedlin
reliancelonlthelbindingllnatureloflthelofferlmaylbelindicatedlbylcommencinglproduction,
acquiringﬂmaterialsUorﬂconcludingﬂcontractsﬂforﬂthoseﬂpurposesé7,Uorﬂunderﬂcertainﬂcircumstances
byltakinglonlemployees,lprovidedlalwayslthatlsuchllconductlwaslthelresultlofl‘reasonable’lreliance,
inlthellofferee’slownlparticularlsituation;Imoreoverlactlmeansinotlonlylalpositivelact,Ibutlalsolla
failureltollact.]Moreover,lin GenevallPharmaceuticalsiTechnologylCorp.lv. BarllLaboratories,lInc.,letlal.
thelUSIDistrictlCourtlofINewlYorklheldlthatlArticlel16(2)ICISGldoesInotlexpresslylrequire
neitherlthatlthelofferee’slreliancelmustlhavelbeenlforeseeableltolthelofferorlnorldetrimental.

Wherelrevocationllislprecluded,lthellegallconsequencelisithatlithelofferotlisTboundlbylhislofferland
theloffereelthereforelhaslanlopportunityltolacceptlandlcreatelalicontract./.Thel CISGlleavesinollroom
forlremedieslunderldomestidllaw,lconsequentlylclaimslforldamageslunderldomesticllawlarisinglin
culpalinlcontrahendo orlonlthelbasisloflthelgeneralllawlofltortlorldelictimustibelexcluded®.
However,lsomelauthorslthinklthatlsincelthelConventionlprovideslonelremedylforlwrongful
revocationl(namelylthelloffereellcanlacceptithelofferlinlspiteloflrevocation),lwhenlspecial

circumstanceslmakelthislremedylineffectiveltoltheldamageslcausedlbylalwrongfullrevocation, it
wouldlbelreasonablelforlaltribunalitolcloselthelgaplbyldomesticllawlunderlArticle]7(2)ICISG®.

3.4.[Allcomparativelanalysis

InlEnglishllawlrevocationllislinlprinciplellpermitted:lanlofferimaylbelrevokedlatlanyltimeluntillitlhas
beenllacceptedlevenlifithelofferorlundertookltolkeeplitlopenliforlalgivenliperiodloflitime;llin Dickinson
v. Dodds™ thelCourtlsaidlthatltheleffectloflstatinglallimitlofitimellisitolensurelthatlthelofferllapses
atlthelendloflit,Inotlthatlitimaylbelnotlbelrevokedlearlierlandlin Byrne v. vanlTienlHoven”" that
“therelisinoldoubtithatlanlofferlcanlbelwithdrawnlbeforelacceptance,landlitlislimmateriallwhether
thelofferlislexpresseditolbellopenlforllacceptancelforlalgivenltimellorinot”.[Thelreasonlwhylthe
CommonlLawlimposeslnollobligationlonlthelofferorlisltolbelfoundlinltheldoctrinelof
consideration,lwherebylinlthelabsenceloflalformalldeedlorloflan]‘option’Jalpromisorlislonlylbound
ifithelotherlpartylhaslrenderedlorlpromisedlalcounterperformanceJOfferslarelnormallylmade
withoutlanylcounterperformancelbyltheladdresseelandltheyllarelhardlyleverlclothedlinlsolemn
form,lsolnormallylthelofferotlisinotlboundibyltheloffer” [EvenlEnglishlcommentatorslfind
unsatisfactorylthatlthelofferor’slstatedllintentionltolkeeplthelofferlopenedlforlallspecificiperiodldoes
notlbindlhimlunlesslhelhaslreceivedl‘consideration’lbecauselthelrevocationloflithelofferlwithinlthe

66,

IHONNOLD,lsupralnotel7,latl164.

67UBIANCAJ]/BONELL,UsupraDnoteD 16,1Art.016lnotel2.2.2.
SISCHLECHTRIEM, Jsupralnotel4,Jatl122.
“IHONNOLDJsupralnotel7,latl168.

JIENGLAND Dickinson v. Dodds, (1875076)IL.R.12Ch.IDJ463.

"JENGLAND Byrne v. van[TienlHoven, (1879I80)IL.R.I5IC.P.D.1344.

IKOTZ lsupralnotel2,latl22.

73UZV(/'EIGERT/ KOTZ, An introductionltolcomparativellaw,lOxford,11992,lat]383.
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periodlallowedlforllacceptancelmaylleadltollinequitablelresultslifitheloffereelhaslincurred
expenditurellinlreliancelonlthelpromise,laslin Routledge v. Grant’" JEnglishllawldoeslconsiderlthe
interestloflthelofferee,llikelCISG,lonlthelcontrary,lalsoliflalreallyl‘light Idisposition,linlthel‘mail
box’lIrule,lwherebylacceptancelbylletterlorltelegram,lsoltheltimellimititolrevoke,ltakesleffectlwhen
offereeldispatchedlthellacceptancelbylpostliratherlithanlwhenlitlreacheslthelofferor.

ThelUniformlCommerciall Codellinl§1202050provideslthatlanlofferorlmaylwithdrawllorlirevokelthe

offerlatlanyltimelpriotltolthelofferee’lslacceptance;lalNorthliCarolinalCourtlstateslin Normile v.
Miller”Ithatl“it’slalfundamentalltenetloflthelCommonlLawlthatlanlofferlislgenerallylfreely
revocablelandlcanlbelcountermandedibylthelofferorlatlanyltimelbeforellitlhaslbeenlacceptedibylthe
offeree”landlthatl“generally,Inoticeloflthelofferor’slrevocationlmustibelcommunicatedltolithe
offereelltolleffectivelylterminatelthelofferee’slpowerltolacceptitheloffer.lltlislenoughlthatlthelofferee
receiveslreliablelinformation,levenlindirectlylthatlthellofferorlhadltakenldefinitelactionlinconsistent
withllanlintentionltolmakelthelcontract”.[ThelCode,lalsolconsistentlwithlgenerallprincipleslof
CommonlLawlcontracts,restrictslithelrevocabilitylofloffers Ibylanloptionlcontract’ Tsupportediby
considerationlorlbyldetrimentallreliance’ .IThelUCC,Inevertheless,lunlikelthe]CommonlLaw
principle,linlthelsamel§12[2050stateslthatlanlofferlisinotlrevocableliflal‘firm lotlirrevocableloffer
waslmade.lUCCldefinesllal firmloffer’lasl“anlofferlbylalmerchantltolbuylorlselllgoodslinlalsigned
writinglwhichlbylitsltermslgiveslassurancelthatlitlwilllbelheldlopenlandlthatlitlisinotlrevocable,lfor
lacklofllconsideration,lduringltheltimelstatedllorllifinolitimellislstatedlforlalreasonableltime,lbutlinlno
eventlmaylsuchlperiodloflirrevocabilitylexceedlthelthreelmonths”.[So,linlUCCltherelisino
definitionloflanlofferlandlthelCommonlLawldefinitionlapplieslibutlitlstateslithelconceptlofl‘firm
offer’llaslaldispensationltolthellgenerall CommonlLawlrulelandlspecifylalmaximumllengthloflperiod
forlthellirrevocabilitylwhichlconsistlinlalreasonableltimeloflthreelmonths.

InlFrenchllaw,lanllofferlhasliratherlmorelbindinglforcelandlalthoughlCourtslstatelthat
notwithstandinglanlofferlmaylbelwithdrawnlatlanyltimeluntillitthaslbeenlacceptedibylthelofferee,
revocationlmaylbeltreatedlaslillegitimatelandlasla faute leadingltolliabilitylunderlart.l1382ICode
Civilliflitlislabusivelandlfrustrateslthelofferee’sljustifiedlexpectationsliwhenlthelofferorlirevokeslhis
offerlbeforelthelexpiryloflanyltimelhelhimselflfixedlforlacceptance " lor,liflnoltimelwaslspecified,lhe
revokesllitlbeforelaldé¢laillraisonnablelinferablelfromlthelsurroundinglcircumstanceslorlitradellusage.
ThelCourtloflAppeallofiColmar* Iheldlthatlanlofferlislbindingliflitlfollowslanlexpresslorlsilent
agreementlbut indiscutiblelbecauselitiwaslformulatedlitolbelirrevocablelforlalcertainlperiodlofltime.
[talianllawlfollowslthelsamelprinciplelstatinglinlArticlel13291CodicelCivilelthatlanlofferlcanlbe
revokedlatlanyltimelbeforellacceptancelbutltheloffereelhaslalclaimlforldamageslforlthellosslcaused
tolhimlbylthelwithdrawalloflthelofferlif,Jaslart.l1328ICodicelCivilelstates,l“withInolknowledgelof
thelwithdrawalloflthellofferlhelinlgoodlfaithlstartedltolperformlthelcontract”.

BothlinlItalianlandlinlFrenchllaw,lthelquantityloflclaimedldamagesldependsinotlonlylonlthelharm
sufferedlbyltheloffereelinlireliancelonlthellofferlremaininglopenlbutlalsoltolthelharmlbecauselhellis

“IENGLAND Routledge v. Grant, (1828),041Bingl653.

PIUNITEDISTATESNormile v. Miller, 313IN.C.098,1103,0326[S.E.2d111,IN.C.,12 70Februaryl1985.
“IRESTATEMENTISECONDIOFICONTRACTSIS[42.
"IRESTATEMENTISECONDIOFICONTRACTSISI37.
"IRESTATEMENTISECONDIOFICONTRACTSISIS7.
PIFRANCEICourldelCassation,110IMarchl1968.
SJFRANCEICourtloflAppeal,}Colmar,40Februaryl1936.
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notlinlthelpositionlhelwouldlhavelenjoyedlifithelcontractlhadlcomelintolbeing;lthesellossesllare
namedlbylltalianlcourtslas lucrolcessante,lthatlislthelparty’slharmlderivinglindirectlylfromlthelfailure
oflthelcontract and dannolemergente,lwhichlislwhatlthelpartylsufferedldirectlylfromlthelillegal
revocationloflitheloffer.

ThelgreatestleffectltolthelofferlislgivenlinlGerman,ISwisslandlAustrianllaw.lAsllsoonlaslthelloffer
reachesltheloffereelthelofferlislboundllandlrevocationllislimpossiblelandllineffectualluntillthelexpiry
oflanylperiodfixedlinlthelofferlor,lifinolperiodlislfixed,Ithenlalreasonablelperiod” [Thislbinding
effectlcanlbelexcludedlifithellofferorldescribeslhislofferllas freibleibendlorlnotlbinding;lwithlthat
formulalthelofferorlislallowedltolrevokellevenllafterlacceptancelhaslreachedlhimlandlthellcontract
formed.IMoreover,lthelCourtlholdlthatlthisl‘notlbindingloffer’lisinotlinllawlanlofferlatlall,lbut
onlyﬂanﬂinvitationﬂtoﬂtreatgz.

Whatliflofferorlandloffereelarelfromlcountriesiwithltwoldifferentllegallsystems?lArticlel 16(2)ICISG
islalruleloflinterpretationfandlsupplementslArticlel8ICISGlinlthatlrespect” .[Wherelthelpartieslare
fromlCivilllawlcountries,litlwilllbelpossibleltollassumelthatlthellofferorlintendedlhislofferlitolhave
albindingleffectl(Articlel8(1)ICISG)landlthatltheloffereelunderstoodlitlaslsuch.lOnlithelotherlhand,
wherelthellpartieslarelfromlCommonlLawlcountries,]Articlel8(2)ICISG,linlconjunctionlwith
Articlel16(2)ICISG,Iwilllbylthemselvesinotlalwayslindicatelthatlthelofferorlintendedltolbelbound
forlthatlperiodlunlesslotherfindicationsltolthatleffect™ [However,JlanlofferorlfromlalCommonlLaw
countryllmakinglanlofferltolanloffereelofllalCivilllawlcountrylmaylfindlhimselflboundlforlthelperiod
helhaslindicated,levenlithoughlheldidInotlintendlhislofferltolhavelsuchleffect,lbecauseloflthelrule
inlArticlel16(2)ICISGlinlconjunctionlwithlArticlel8(2),lthellatterlrequiringlregardltolthe
recipient’slunderstandinglwho,lhowever,lisinotlblindlyladvisedltolassumelthatlfixinglalperiodlfor
acceptancelinlitselflindicateslthatlthelofferorlhaslboundlhimselfiforlthatliperiod® .

4. REJECTIONIREACHINGITHEIOFFEROR

Articlel170CISGlprovideslthatlanlofferlisiterminatediwhenlthelofferee’slrejectionlreacheslthe
offerotlevenllifithelofferlislirrevocable;lthelrejectionllhaslthatleffectlevenliflitlisirejectedlduringlla
periodlfixedlforlacceptancelwhichlhasInotlyetlexpired.[Thelprocedurelforiconcludinglalcontract
canlthenlbelinitiatedlonlylbylmakinglallnewloffer.

Rejectionlcanlbeldeclaredlexpresslylorlimplicitlylbutlinlanylcaselitimustlreachlthelofferor.
Moreover,lanlofferltolbuylgoodslisinotirejectedibylthelsaleloflthosellgoodslbyltheloffereeltolalithird
party " JAslinferredlindirectlylfromlArticlel2 20CISGlinlconjunctionlwithlArticlel7(2)ICISG,lan
offerlmaylbelrejectedlevenlafterltheldispatchloflanlacceptancelifithelrejectionlreacheslthelofferor
beforelorllatlthelsameltimelasithelacceptance.

8118013 00andI§01450BGBlart.[3landl5 ISwissILawloflObligations;1§186 21ABGB;llart.11851GreeklICivillCode;lart.12 300PortugueselCivil
Code.

*JGERMANYIBundesgerichtshof,/8]Marchl1984.

“JHONNOLDlsupralnotel7,latl162.

84[IBIANCA/BONELL,DSUpraﬂnoteﬂ 16,lArt.[16,Inotel2.2.1.

$ISCHLECHTRIEM,supralnotel4,latl122.

$ISCHLECHTRIEM,supralnotel4,latl124.
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ThelCISGldoesInotlstatelwhetherldeath,llossloflfullllegallcapacity,linstitutionlloflinsolvency
proceedingslotrlsimilarlproceedingsllaffectinglalparty’slpowerslcauselanlexistinglofferltolbe
terminated;[Ithel]effects[lofﬂsuchﬂevents,Utherefore,ﬂareﬂgovernedﬂbyﬂdomesticﬂlaw87.

4.1.IComparativelanalysis

Civilllawlcountriesladoptlithelsamelapproach,lthereforeliflanlofferlislrejectedlbylthelofferee,lit
expireslthen,landlthislisltruelevenlifitheltimelfixedIforlacceptancelislstilllrunning™.JAlsolthe
CommonlLawlapproachlleadsltolthelsamelresultifoundlinlithelConventionlandl“anlofferee’slpower
ofllacceptancelislterminatedlbylhislrejectionloflthelloffer,lunlessithelofferorlhasimanifestedla
contrarylintention””.

SimilarlyltolthelCISG,lthelUCClprovideslthatloncelanloffereelhaslrejectedlanloffer,ltheloffer
terminates;]ICISGlandIUCC,lhowever,ldifferlinlwhatlconstitutesllalrejection;lunlikelthe
Convention,lthelUCCI§121207IdoesInotltreatlanlacceptancelwhichlmodifieslanloriginallofferlwith
additionallorldifferentltermslaslalrejectedlofferlbut,Jonlthelcontrary,litlallowsllanlacceptancelithat
statesladditionallorldifferentltermslfromlthelofferltolbelvalidlylenforceable.

5. THEIACCEPTANCE

Articlel18(1)ICISGldefineslanlacceptancelas]“alstatementlmadelbylorlotherlconductlofithelofferee
indicatinglassentltolthelofferlislanlacceptance.lSilencelorlinactivityldoeslnotlinlitselflamountlto
acceptance”.

Thelstatementlofllacceptancelmustlexpresslassentltolthelofferlandltolitsltermslandlitldoesinotlhave
toladoptlanylspecificlwording;lthelacceptor,linlifact,Imaylrestrictthimselfltollalsimplelindicationlof
assentlotlrepeatlthelofferlinlwholelorlinlpart *.IMerelconfirmationloflreceiptlofitheloffer,lan
expressionloflthankslforlitheloffer,lorlanlindicationloflinterestldoesIinotlexpresslanlintentionlto
acceptlit’ JAcceptancelmaylinlprinciplelbelindicatedlusinglanylmethodloflcommunicationlandlthe
acceptorlisinotlobligedltolluselthelsamelmeanslaslthelofferor;lalwrittenlofferlmaylbelacceptedlorally,
byltelexlorlbylanylotherlmeanloflcommunicationlunlesslthelofferorlhaslprescribedlalparticular
meansﬂofﬂindicatingﬂacceptancegz.

Articlel18(1)ICISG,[firstlsentence,lalsolpermitslacceptancelbyl‘otherlconduct landlexceptlinlsolfar
aslArticlel18(3)lapplies,ltheldeclarationlindicatedlbylthelconductlexpressinglacceptancelmust,lin
principle,lreachlithelofferorlbecauselArticlel18(2)ICISG,Iprovidinglthatithel‘indicationloflassent’
becomesleffectivelonlylwhenlitlreacheslthelofferor,Imakeslitlclearlforlbothlformslofllassent
indicatedlinlArticlel18(1)ICISG.IExamplesloflsuchldeclaratorylconductlarelthelldispatchloflthe
goods,levenlipartialldeliveriesl(inlGermanylCourtslheldlthatltheldispatchloflthelgoodslbylthe

7 1d.

59180146IBGB;lart.118 701G reekICivill Code;1§050SwedishIContractlLaw.
¥IRESTATEMENTISECONDIOFICONTRACTISI3S.
"ISCHLECHTRIEM,lsupralnotel4,lad126.

*'IBIANCA/BONELL [supralnotel16,JArt.]180notel2.1.

2 1d.
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seller” TandIbuyer’sltakingldeliverylofithelgoods ‘lconstitutelacceptancelbutlinithellatterlsituation,
alSwissICourtlheldlthatl“thelbuyer’sltakingldeliverylthroughlalthirdlpartylcouldinotlbelconsidered
aslallconductlindicatinglassentltolthelmodifiedlacceptancelinlabsenceloflalparticularllusagelor
practicelestablishedlbetweenlthelparties”),Ipackagingltheleoodslforldispatchltolthelbuyerlorlin
accordancelwithlhisloffer,lacceptancelorlprocessinglofithelgoods,lpayment,lpreparationlfor
performanceﬂbyﬂconcludingﬂaﬂcoverﬂttansactionﬂorﬂbyﬂcommencingﬂproduction%.DMoreover,ﬂalso
openinglalletterloflcreditlforlithelpurchaselpricelaslithelDistrictlCourtlofllllinoislheldlin Magellan
InternationallCorporationv. SalzgitterdHandellGMBH’" andlalletterloflconfirmationlsentlbylthelseller
afterlbuyer’sltakingldeliverylofithelgoods “lconstitutelanlimpliedlacceptance.

Articlell18(1)ICISGlindicateslalsolthatlsilencellorlinactivitylcanlinlprinciplelalsolexpresslan
intentionltollacceptlandltherellisinolquestionloflitsireachingltheladdressee.lHoweverlthelwording
oflthelprovisionl‘inllitselfIclearlylshowslthatltherelmustlbeladditionallfactorsllassociatedlwithlthe
silencelorlinactivityltolindicatelassent [ Thelpossibilitylthatlsilencelmaylindicatelassentldoesinot
meanlthatlanlofferorlcanlinsertlaltermltolthatleffectlinlthelofferlaslalwayloflbindingltheloffereelif
helfailsitolreplyltoltheloffer . ITheselotherlcircumstances,lwhichlshouldlbelassociatediwithlsilence
orllinactivity,lcouldlabovelalllbelthelexistencelloflanllagreedlusagelandlalusageldeemeditolbellagreed
bylvirtueloflArticlel91(2)ICISG.INevertheless,lalCourtlinlGermanylheldlthatlthelusagellmustlbe
internationallandlthelGermanlusageltolconcludelalcontractlthroughlalletterloflconfirmation
('KaufmdnnischeslBestdtigungsschreiben')lislnotlinternational,lsincellitlwaslrecognizedlonlylatlthe
receiver'slplaceloflbusinessl(Germany),lwhilelinlFrance,lsuchllalusagelwaslnotlhabitual” 1 1Other
circumstanceslcanlbelpracticeslestablishedlbetweenlithelpartieslbylvirtueloflArticlel8I(3)ICISGlas
thelCourtloflAppealloflGrenoblelheld inlStélCalzadosiMagnannilv.1SarliShoesiGeneralllnternationalll
S.G.1,linlwhichlacceptanceloflithelsellerlwaslnotirequiredlaccordinglyltolthelpracticeslpreviously
establishedlbetweenlthelparties. “IMoreover,lin FilantolS.p.A. v. ChilewichlInternationallCorp,lalU.S.
FederallDistrictlCourtlheldlthat inlviewloflthelextensivelpreviousltransactionslbetweenlthelparties
theloffereeloughtltolhavellobjectedlthelarbitrationlclauselinlthelofferlandlhislsilencelandlcertain
otherllindicationslshowedlthelseller’slintentionltolbelboundlbyltheltermsloflitheloffer.lIAnother
circumstance,laslanlArgentineanlCourtlheld,lcouldlbelthelbuyer’slcountersigningllofithelinvoice
formslandlthelconsequentlylsendingltolalfinancellinstitution .

93[IGERMANYUO]DerIandesgerichtﬂl:rankfurtDamUMain,UZ3UMayUl995,Unum‘U5UUU209/94,Utranslatedﬂtext[lavailableﬂonlineﬂat
<http://cisgw3.law.pace.edu/cases/950523¢1.html>.

94[IGERMANYI]OberlandesgerichtﬂStuttgart,U5 Zivilsenat,1280Februaryl2000,Inum.050U0118,/99,ltranslatedltextlavailablelonlinelat
<http://cisgw3.law.pace.edu/cases/000228¢1.html>.
ISWITZERLANDIHandelsgerichtldesIKantonsiZiirich,1100Julyl1996,Inum.JHGI9405 13, Itranslatedltextlavailablelonlinelat
<http://cisgw3.law.pace.edu/cases/960710s1.html>

% 1d.Inotell2.2

“ITUNITEDISTATES MagellanlInternationallCorporationlv. SalzgitterlHandelIGMBH,(1999), 760F.Supp.12d1919,IN.ID.011L.,17
Decemberll1999 lavailablelonlinelatl<http://cisgw3.law.pace.edu/cases/991207ul.html>.
IGERMANYIOberlandesgerichtiSaarbriicken,l130Januaryl 1993, Inum .0 10U169,/92 lathwww.unilex.info
“ISCHLECHTRIEM,supralnotel4,fatl130.

'IBIANCA/BONELL Jsupralnotel16,JArt.1180notel2.3.
""'IGERMANY[OberlandesgerichtlFrankfurtlamIMain,150Julyl1995,0translatedltextlavailablelonlinelat
<http://cisgw3.law.pace.edu/cases/950705g1 . html>.

12 FRANCEICourld'AppelldelGrenoble, StélCalzadosiMagnannilv.0SarlShoesiGeneralllnternationalllS.G.1.,[2 110ctober]1999,Inum.
96]/00101,ltranslatedltextlavailablelonlinelatl<http://cisgw3.law.pace.edu/cases/99102 1f1.html>.
103[IARGENTINAUC;’[maraUNacionalﬂenﬂloﬂcomercial, SaldlE,lntalS.A.lv. MCSIOfficinalMeccanicallS.p.A,11400ctober]1993 Inum.
45626,lavailablelonlinelatl<http://cisgw3.law.pace.edu/cases/931014al.html>.
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5.1.[Timellimitslforlacceptance

UnderlArticlel18(2)ICISG,[firstlsentence,lanlindicationlofllassentlbecomesleffectivelwhenlit
reacheslthelofferorlbothlinlcaseloflanloralldeclarationloflacceptance,laslalU.S.ICourtlheldlin
ChateauldesICharmesIWinesILtd.Iv. SabatélUSAlInc.,0SabatélS.A.'* landlinlcaseloflanlimplicit
indicationloflassent,lthereforelputtinglthelrisklofltransmissionlonltheloffereeJAldeclarationllby
implicitlconductldoeslpresupposelthatlsuchllaldeclarationlislcapablelofl‘reaching’Ithellofferor,
otherwisel(e.g.,lwherelthelgoodslsentlwithlthelofferlarelconsumedlbylthelofferee)lthelcontractlcan
belonlylconcludedlunderlArticlel18(3)ICISG' [Actsloflacceptancelwhichlimakelitlpossiblelforlthe
assentltherebylindicatedlitol‘reachlthellofferorli(e.g.,ltheldispatchloflthelgoods)Imaylbelaccompanied
bylcommunicationlandliflthellatterlreacheslthellofferoribeforelthelassentlindicatedlbyldispatchlof
theleoods,litlprobablylcausesithelconclusionlofithelcontract " .JEvenlalcommunicationlbylalthird
partyl(e.g.,lbylallbankllinvolvedlinlthelpaymentlprocesslotlallcarrier),lislsaidltolresultlinlthelassent
indicatedlbylthelinitiationloflthelpaymentlproceduresloribyltheldispatchloflthelgoodsl‘reaching’
thelofferor' ™.

[flthelofferorlhaslfixedlaltime,lthenlthelacceptancelmustireachlhimlwithinltheltimelfixed,linlsolfar
aslnolotherlsignificancellisltolbelattributedltolthatltime,laslthelICCICourtloflArbitrationlinlParis
heldlin11994'®liflnoltimelhaslbeenlfixed,lorlnonelthatlcanlbelestablishedlbylinterpretation' ',
thenlal‘reasonableltime’lapplieslaslstatedlbylArticlel18(2)ICISG.IAllreasonableltimellislmadeluplof
threelelements:ltheltimeltakenlbylthelofferltolreachlthelofferee,ltheltimelrequirediforlthe
acceptanceltolreachlthelofferor,Jandlalperiodiforlconsideration' IFirstloflall,ltheltimelrequiredifor
offerlandlacceptanceltolreachltheirlrespectiveladdresseesldependslonlthelmeansloflcommunication
employedlbylthelofferorl(Articlel18(2)ICISG,lsecondlsentence);lthelconsideration,lonlthelother
hand,[lisltollbelestablishedltakinglintolaccountlthelextent,lsubjectimatter,landlthelnatureloflthe
transactionloffered,lsuchlaslthelexistenceloflfluctuatinglmarketlprices,lthelstabilitylorlperishability
oflthelgoods,lthelneedltolobtainlinformation,ltolnegotiatelwithlsuppliers,lsublcontractorslor
financelinstitutionslandithelpurposelofithelpurchase' .

Inlcaselloflanloralloffer,lwhichlislaldeclarationllencompassinglfirstloflalllwordslspoken inter
praesentes' [lifithellatterlindicateslalperiodiforlitslacceptance,Jthelofferlmustlbelacceptediwithin
thatlperiodlbutliflthelofferldoesinotlfixlsuchlalperiod,lthenlArticlel18(2)ICISG,lthirdlsentence,
stateslthatlitlmustlbelacce ptedlimmediatelylunlesslthelcircumstances,lsuchllaslthelnegotiationslof
thelpartieslorithelnecessitylforltheloffereeltolobtainlinformationloticonsent,lindicatelotherwise .

"“JUNITEDISTATES ChateauldesiCharmesiWinesILtd.lv. SabatedlUSAlInc.,[SabatélS.A.,13281F.13d1528,09¢th(Cir.0(Cal.),15IMayl2003,
av_ailableﬂonlineﬂatﬂ<l1ttp: cisgw3.law.pace.edu/cases/030505ul.html>.
'®JHONNOLD Jsupralnotel7,latl175.
'%ISCHLECHTRIEM,lsupralnotel4,latl132.
""IBIANCA/BONELL Jsupralnotel16,1Art.018,Inotel2.7.
108
Id.
'IICClnternationallCourtloflArbitrationl-[Paris,11994,Inum.[7844,/1994 lathwww.unilex.info
"USCHLECHTRIEM [supralnotel4,lat]133
111
Id.
"2ISCHLECHTRIEM,lsupralnotel4,latl133.

113

Id.Nnlthelauthor’slopinion,Itelephonelislalsolanlorallcommunicationltogetherlwithlotherlelectronicimethodsloflcommunication
equivalentltoltheltelephoneliflitheylpermitlspokenldeclarationsltolbeltransmittedlinlalcomprehensiblelformlandlalreplyltolbe
receivedlbylthelsamelmeans.JCommunicationlvialtelexlorlbylelmaillcannotIbeltreatedlasl‘oral Tevenlthoughltheylrenderldirect
dialoguellpossible.

44
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Articlel18(3)ICISGlpermitslalsolanleffectivelindicationlloflassentlitolbelmadelwithoutlthelneedlfor
itltollreachlthelofferorlandltolbeleffectivel‘atlthelmomentlthelactlislperformed’ lindicatinglthatllact
as,lforlexample,lonelrelatingltheldispatchlofligoodslorlthellpaymentlofithelprice.[Therelislaldispute,
however,lwhetherlanlindicationloflassentiwhichldoeslnotlneedltolreachlthelofferorlunderlArticle
18(3)ICISGlreferslonlyltollactslequivalentlitolacceptancelorlincludeslalsolwrittenldeclarations;lthe
latterlviewlislobjectedlonlthelbasislthatlitlwouldlplacelthelriskloflthellosslofltheldeclarationlof
acceptancelonlthelofferor,lifltheldeclarationlhadlbeenldispatchedlonltimelbutliwasllateltolreach
him.IMoreover,lthelwordl‘act’lusedlandlthellexampleslgivenlinlArticlel18(3)ICISGI(dispatchlof
goodslorlpaymentlofithellprice)larelintendedltolbelthelonlylpermittedlcasesloflacceptancelwithout
noticeltolthelofferor' .

Accordingﬂtoﬂsomeﬂauthors116,Uhowever,ﬂinﬂsomeﬂcasesUaﬂcontracﬁ]isﬂnotﬂformedﬂunderﬂArticleﬂ 18(3)
CISG.lInlparticular,liflthelcommunicationldoeslnotlreachlthelofferorlandlthelofferorlistatesllaltime
withinlwhichlthelactlshouldbellperformed,lifithelactl(e.g.,Ithelarrivalloflthellgoodsltolthelofferor)
reacheslthelofferorlafterltheltimelstatedlinlthelcontract,lthelcontractlisinotlconcludedlbecauselthe
acceptanceldidinotlarrivelonltime;Inotlthelbeginningloflthellactl(e.g.,ltheldispatchloflthellgoodslby
thelofferee)lbutlthelmomentlinlwhichlthelactl(arrivallofithelgoods)Ireacheslthelofferorlislimportant
inllsuchlcircumstances.

AsllalconsequenceloflArticlel6ICISG,lpartieslarelentitledltolderogatelfromlthelruleslonlthe
contractinglprocedureslandlithuslfromlthelprinciplelithatlaldeclarationlmustlreachltheladdressee JAn
indicationlloflassentiwhichlldoeslnotlreachlthelofferorllislpossiblelandleffectivelwherelthelofferorlhas
framedlhislofferlinlorderltollpermitllit.ISilencelorllinactivitylisltolindicatelacceptancelliflithelparties
exceptionallylagreelthat,lthenlsilencelafterlthelofferlhaslreachedlthelloffereelcreatesllalcontract,lexcept
inlsolfarlasltheloffereelindicateslotherwise.lAlsolpracticeslbetweenlthellparties,lestablishedlithrough
lengthylbusinesslrelations,willloftenlshowlnotlonlylthatlalparticulariconductlindicateslacceptancellbut
alsolthatlthelneedlforlthelassentlsolexpresseditolreachlthelofferotlislwaived' .

5.2.[Allcomparativelanalysis

MostCivilllegallsystems' " likelArticlel 18(2)ICISG,Jholdlthatlanlacceptance,likelanloffer,lbecomes
effectivelwhenlitlreacheslthelofferor,lthatlis,lwhenlitlenterslhislzoneloflcontrollandlhellislinformed
oflit""”.

InlFrance,lacceptancelmustlbeloflthelofferllaslalwhole,lsolthatlreservationslorlmodificationsloflthe
termslofithelofferlconstitutelalcounterfoffer’ ZO.ULikeﬂtheDCISG,Usilenceﬂdoes[lnotﬂgeneraﬂyﬂconstitute
acceptance ' landlthellatterlmaylbelimplicit,lasiwhereltheltermslofithelofferfarelfulfilled ' lorlthere
islallcontinuinglbusinessltraditionlbetweenlthelpartieslandlalsoltradelusageslmaylindicate
acceptanceldespitelthelabsenceloflanylresponseltolanloffer .[AlproblemImuchldiscussediconcerns

115 Id

"IHONNOLD Jsupralnotel7,latl178;lonlthelcontrary,lsee]lSCHLECHTRIEM lsupralnotel4,latl1 36.

117 Id
80801300BGB;lart.0167,11920GreekICivillCode, 1§02, 131SwedishiContractllaw;lart.]1 3350 talianiCivillCode.
"IKOTZ lsupralnotel Jatl24.

"JFRANCEICourldelCassation,[20Marchl1962.

"'IFRANCEICourldelCassation,120Mayl1870.

"IFRANCEICourldelCassation,[2 10Junel1983.

'"IFRANCEICourdelCassation,[2 10Mayl1951.
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thellplaceloflformationlofithellcontractlratherlthanltheltimeloflit.lInlfact,lsomeldecisionsloflthe
CourldelCassationlturnlthellissueltoltheldispatchloflacceptancel(théorieldell lexpedition)iwhilelothers
basellilontolitslarrivall(théorieldellalreception).JAldecisionloflthel CourtldelCassation *¥Istates,lonlthe
questionloflanlacceptanceldispatchedlinltimelbutlarrivingllate,lthat,Junlesslotherwiselspecifiedlby
thelofferor,litlislenoughlthatlthelacceptancellisldispatchedlinltimelandlthatlalcontractlislformed
evenlthoughlthellcontractlisllatelinlireachinglthellofferorlorlhaslbeenllostlbylthelpostinotireaching
himllatlall.[Writerslrecognize,Jhowever,lthatlthelsolutionldoeslnotlreferltolanllabstractlanalysislbut
itldependslonlthelcontrastinglconcretelinterests'” .JInlthelsamelway,lItalianllawlstateslthat
acceptancelmustlreachlthelofferorlwithinltheltimelhelhaslspecified,lorlotherwiselwithinla
reasonableltime.lArticlel13291CodicelCivilelrulesithatliflthellofferorlpromiseslitolkeeplhisloffer
openlforlalcertainlperiodlofltime,lhislofferlislirrevocablelonceliticomesltolthelother’slnotice.
Moreover,linlArticlel13330CodicelCivile,lanlofferlinlthelformloflanloption,lthatlislalpromise
bindinglthelofferorlbutlwhichltheloffereelmaylacceptlorlrefuselatlhisldiscretion,lisllikewise
irrevocablelforlthelperiodlstatedlorldeterminedlaslreasonablelbylthelCourts.lInlSpain,lacceptance
mustlbelclearlandlunequivocal,landldirectedltolthelofferor.lltimaylbelexpresslorlimpliedland
acceptancelcanlalsolbelinferredlfromlsilence'*“Ibutimustishowlthelintentionltolcompletelthe
proposedlcontract;lbut,lwhilelinlordinarylcivil lcontractslithellatterlislconcludediwhenllacceptance
comesltolthelnoticeloflthelofferor,laslstatedlinlArticlel 126 2loflthelSpanishICivillCode,lArticlel54
oflthelCommerciallCodelruleslithatlalcommerciallcontractlbylexchangeloflletterslislcompletelwhen
thellacceptancelhaslbeenlposted.

InlCommonlLaw,lunlikelCivilllawlandlithelCISG,lthel‘maillbox’Irulelislapplied;]‘Unlessltheloffer
provideslotherwise,lanlacceptancelmadelinlalmannerlandlbylalmediumlinvitedlbylanlofferlis
operativelandlcompleteslithelmanifestationloflmutuallassentlaslsoonlaslputloutlofithelofferee’s
possession,lwithoutlregardltolwhethetlitleverIreacheslthelofferor’ > JAlthoughlthelUCCIdoeslnot
specifylthel'maillbox’lrule,lunderlUCCI§I101030principlesloflCommonlLawlcontractslarellapplied
ifltheylarelnotlsupplantedlorlsupersededibylCodellanguage.lParallelltolArticlel18ICISG,JUCCI§
202060permitslacceptancelbylactionsliwherelappropriate,lprovidinglthatlunlesslunambiguously
indicatedlbylthellanguagelorcircumstances,lacceptancellislpermittedl‘inlanylreasonablelmanner
andlbyllanylmediumlreasonablelunderlthelcircumstances’landltaking,lconsequently,llikelCISG,la
flexiblelapproachlinlthelofferee’slmodeloflacceptance JUCC,Imoreover,lrecognizinglunderl§I2[204
anylmannerloflexpressionloflagreement,loral,lwrittenlorlotherwise,laslsufficientltollestablishlit,
stateslthatlacceptanceloflanlofferlmaylbelinferredlfromlthelofferee’slconduct. JUCCI§120206,llike
thelCISG,Iprovideslthatlalpromiseltolshiplorlactuallshipmenticonstituteslacceptance;lhowever,
UCC,lunlikelthelCISG,lrequireslthatlanlunambiguouslactlofllacceptancelmustibelcommunicated
tolthelofferorliwithinlalreasonableltime,lrecognizing,lconsequently,ithelbeginningloflalperformance
aslleffectivelacceptancelbutlonlylifitheloffereellgivesinoticeloflacceptancelwithinlallreasonableltime

LikelinlthelConventionlandlinlCivilllaw,lalsolCommonlLawlcountrieslhavelthelgenerallprinciple

thatlmerelsilencelldoesInotlbyllitselflamountltollacceptanceltolanloffer,levenlifithellofferorlwaslbold

enoughltolstatelinlhislofferlthatlitlisltoldolsolexceptlinlsomelcircumstancesiprescribedlbylstatute .

124DFRANCEDCom.D7D]anuaryﬂ 1981,1Bull.lCass.1198 111 VIno.I11.

125DGHESTIN, Traitéldeldroitlcivil, llalformationldulcontract,[Paris,11993 latl353.

9 ISPAINITribunallSupremo,l1 3]Februaryl1978.
"IREASTATEMENTISECONDIOFICONTRACTSI§63.

28, ., JLI1 1220oflthelFrench Codeldeslassurances andI§1362loflthelGermanlCommerciallCode.
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6.1 QUALIFIEDIACCEPTANCE

Articlel19(1)ICISGlstatesltheltraditionallandlwidelylacce pted]‘mirrorlimage’lrule;lthatllis,Jallreply
whichlpurportsltolacceptlanlofferlbutiwhichlcontainsimodificationsl‘islalrejectionloflithelofferland
constituteslalcounterloffer’.JAnlexceptionlislgivenlinlArticlel19(2)Iwhichlstateslthatl‘additionallor
differentltermslwhichldolnotimateriallylalterltheltermslofithelofferlconstituteslanlacceptance
unlesslthellofferor,lwithoutlundueldelay,lobjectslorallyltoltheldiscrepancyloridispatcheslalnoticelito
thatleffect’.

6.1.Materiallalterations

Materiallalterationslarelchangesltoltermsloflanlofferlwhichlaffectlthelsignificanceloflitheloffer
underlArticlel8ICISG' Mfitherelareldiscrepancieslinlthelwordingl(aslcanloccurlinlinternational
transactionslowingltolinaccurateltranslation,linsufficientlcommandloflalforeignllanguagelorleven
typinglorltransmissionlerrors)lsomelauthors ' Ithinklthatliflthelpartieslagreelinlsubstance,lthen
therelarelnoldifferentitermsiwithinlthelmeaningloflArticlel19ICISG.IOthers ' Tassume,lonlthe
otherlhand,lthatlmereldifferenceslinlithelwordslusedlorlgrammaticallorltypographicallchangeslare
differentlterms,levenlthoughlnotlmateriallunderlArticlel 19ICISG.

Articlel19(1)ICISGlalsolapplieslifithelacceptancelcontainsl‘additions’,Ithatllis Jmattersltolwhichlthe
offerldoesInotlreferlandlthellsamelrulelislappliediwhenlusagelleadltolanladditionltolthelofferl(e.g.,
arbitrationlclauses),lsolthatlanyladditionlbylthelacceptorldoesinotlinlfactlamountltolaldifferent

132
term .

Itlislnotleasyltoldistinguishlbetweenlimmateriallandlmateriallobligationslbutlthellistlrecitedlin
Articlel19(3)ICISGllaysldownlalclearllinellbetweenlthemlforlthellmajorityloflcontractuallclauses:
additionallorldifferentltermslrelating,lamonglotherlthings,Itolthelprice,lpayment,Ilqualityland
quantityloflithelgoodsl(e.g.,lalreductionlinlquantity),placelandltimelofldeliveryl(e.g.,lalchangelin
timelofldelivery),lextentloflonelparty’slliabilityltolthelother,lsettlementlofldisputesli(e.g.,laldemand
forlarbitrationlclauseslorljurisdictionlclauses)larelconsideredmateriallalterationlitoltheltermslofithe
offer.INevertheless,lthatldoesInotlruleloutlthelpossibilitylthatlevenlchangesltolthoselmatterslinlithe
declarationloflacceptancelmaylbelconsideredlimmateriallonlaccountloflthelparticular
circumstancesloflthelcase,lthelpracticeslofithellparties,lpreliminarylnegotiationslorlusage,lotlthe
irrebuttablelpresumptionlthatlthelpartiesiwantltolintendlthelmateriallmattersllistedlunderlArticle
193)ICISGlaslimmaterial’’.IChangesimadeltoltheladvantageloflithelofferorlshouldinotirequire
acceptancelbylhimlandlshouldlalllbelcapableloflforminglpartlofithelcontract’** lnlthelopinionlof
anlAustrianlcourt,linlfact,

“almodificationllconcerninglthelelementsllistedlinlArt. 19(3)ICISGlisltolbelconsideredlmaterial
onlyliflthelcircumstancesloflthelcase,lthelpracticeslwhichlthelpartiesthadlestablishedlbetween

"ISCHLECHTRIEM,lsupralnotel4,latl139.
130

Id.
PIIBIANCA/BONELL supralnotel16,1Art.019,Inotel2.8.
132

Id.
PISCHLECHTRIEM,lsupralnotel4,latl140;JHONNOLD,Jsupralnotel7,latl187.
PISCHLECHTRIEM,lsupralnotel4,latl141.
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themselves,lthelnegotiationslorlthelusagesldolnotlindicatelotherwise.lInlparticular,la
modificationloflthelofferlconcerninglthelquantityloflthelgoodslwhichlislexclusivelylfavorable
tolthelofferorlwouldlhaveltolbelconsideredlnonlmaterial. [GivenlthatlthelofferorldidInotlobject,
thelcontractlshouldibelvalidlylconcludedlaslitlresultslfromlthelmodifiedlacceptance” .

Almateriallalterationltoltheltermsloflithelofferlislconsideredltolconstitutelalrejectionlofltheloffer
and,laslalconsequenceloflArticlel17,lthelrejectionlterminateslthelofferlandlthelineffective
acceptanceltakesleffectlasllalcounterlofferltolwhichlArticlesl140tol 1 70ICISGlapply.

6.2.[Immateriallterms

Immaterialltermslarelchangesiwhichldolnotlaffectlthelagreementlinlsubstance.[Theseltermslicanlbe
established dlcontrario fromlArticlel19(3)ICISGlandlanlacceptancelwithlsuchliterms,lunlesslithe
offerorlobjects,lleadsltolthelconclusionlofithelcontractlwithltheldifferentlorlladditionalltermslas
partloflit.IItlislpossibleltolfindlsamelexamplesloflimmateriallmodificationlinlitheldecisionsloflthe
Courts;lalGermanlCourtlheldlthat]“altermlcontainedlinlthellacceptancelindicatinglthatlnoticellof
defectsimustlbelgivenlwithinl30ldayslafterltheldateloflinvoicelcouldInotlbelconsideredlallmaterial
modificationlofltheltermsloflthelofferlinlaccordancelwithlArticlel19(2)YICISG” ¢ IMoreoverlthe
partiallconflictloflithelpartiesstandardltermslcouldinotlleadltollalfailurelofithelentirelcontract,lsince
thellparties,linlperforminglthellcontract,lhadlshownlthatlsuchlalconflictiwasinotltolbelconsidered
al]materialﬂmodificationﬂofﬂtheirﬂagreementl37.[IAnotherUCourt,UalsoﬂinﬂGermany,Dheldl]thatﬂalsoﬂa
changellinltransportationlcostslislnotlalmateriallalterationlofithellcontract,lsolthatlevenlifithe
buyer’slorderlcontainsllal“freilBaustelle” IthatlislFreelcarrierlnamedlplace,linlresponseltolalseller’s
conditionloflthelclausel“transporticostsi9IDMIperlkm” Ithelcontractlisiconcluded* IFinally,litthas
alsolbeenlheldlthatlthelintroductionloflalmerelrequestltoltreatithelletterlconfidentiallyladdedlby
thelbuyerldoeslnotlamountltollalmateriallmodificationlloflthelofferllandlitlislthereforeltolbe

consideredlaslpartlofithelagreementlinlaccordancelwithlArticlel19(2)ICISG"”.

However,lbyllobjectingltoltheldiscrepancy,lthellofferorlcanlpreventlthelconclusionloflthelcontract
dlquo butlthelobjectionlmustlbelmadelwithoutlundueldelaylanditheloffereelmustibearlithelrisklof
thellossllorllatelarrivalloflthellofferor’slobjectionllandlthelriskloflincurringlobligationslaslaliresultlof
islreliancellonltheleffectivelconclusionlofllalcontract,lbecauselhelcreatedithelanomalylwhichlcaused
thelrisk' * [Thelobjectionlcanlbelbothlorallandibylotherlmeansibutlthelwordsl‘withlundueldelay’
applyltolbothlbecausellitiwouldlbelstrange,lifithelconditionlwouldlapplyljustltolanlorallobjection,
sincelthelofferorlcouldligainltimelbylmakinglalnonlorallobjectionllandlsolleavelthellcontractlinla
suspendedlstate''.

IAUSTRIAIObersterlGerichtshof,120Marchl1997,num.1210b158/97m,Jatlwww.unilex.info.
136UGERMANYULandgerichtUBadenUBaden,Ul‘\-UAugustDl991,Unum.ﬂ4ﬂ0ﬂl 13/90,0translatedltextlavailablelonlinelat
<http://cisgw3.law.pace.edu/cases/91051401 . html>.
PIIGERMANYIBundesgerichtshof,190Januaryl2002,lnum.IVIIIIZR0304/00,ltranslatedltextlavailablelonlinelat
<http://cisgw3.law.pace.edu/cases/020109¢1.html>.
138[IGERMANYDOberlandesgerichtl]Koblenz,U4—|]Oct0be1‘ﬂ200Z,Dnum.USUUU1909/01,Utranslated[ltextﬂavailableﬂonlineﬂat
<http://cisgw3.law.pace.edu/cases/011004¢1.html>.

"IHUNGARYIMetropolitaniCourtloflBudapest,lin MALEVIHungarianlAirlineslv.0United] TechnologieslInternationalllnc.IPrat{&
WhitneylCommerciallEnginelBusiness,0100Januaryl1992,lnum.03.G.50.289/1991/32,ltranslatedltextlavailablelat
<http://cisgw3.law.pace.edu/cases/920110h 1.html>.

"“SCHLECHTRIEM,Jsupralnotel4,lat]143.

"*IBIANCA/BONELLlsupralnotel16,IArt.019,Inotel3.2.
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6.3.[Thelbattleloflforms

Differenceslbetweenlalldeclarationlloflacceptancelandllanlofferlarelnearlylalwayslthelresultlofithe
incorporationloflorlattemptsltolincorporatelstandardslitermsloflicontract.[Therelislusuallylalconflict
simplylaslaliresultloflalclauselinleachllparty’sltermslwhichlpurportsitolmakelthelincorporationlofiithe
party’sltermslintolthelcontractlanlessentiallpartloflhislofferlorlacceptancelandlexpresslyltolloverride
thelotherIparty’siterms' . IThelCISGldoesInotlcontainlspeciallruleslonlthel‘battlelofiforms Tbut
manylsolutions,lbasedlonlArticlel19ICISG,larelproposed.lltlislalwayslclearlinlitheselcaseslfromlthe
parties lconductll(e.g.,thelexchangeloflanlofferlandlalpurportedlacceptance,lfollowedlbylshipment
andlacceptanceloflthellgoods)lthatlthelpartiesimadelalcontractlbutiwhatlareltheltermsloflthe
contract!

InlthislsituationlanlinterpretationlunderlthelCISGlwhichlgivesleffectltolthelcontractlislvery
importantlbecauselitlpreventslonelpartylfromlusingldivergentlstandardltermslaslalmeanlof
escapinglfromlalitransactionliwhichlhaslbecomeldisadvantageouslforlhim.[Thatlpossibilityltolescape
underlthel‘mirrorlimagelrule’Thaslalwaysibeenlthelsubjectloflcriticism * .

Onellapproachlseekslallwayltolchoosellbetweenltheltermslofltheltwolconflictinglcommunicationslin
thelsenselthatlonelcommunicationlgivesleffectltolthellastiformlinlthelsequencelonligroundslthat
furtherlperformancelindicateslagreementsltolitsiterm ' [ Thisllislthelsolcalled]lastishotirule Twhich

canlbelregardedlaslanlexpressionloflthelassentltolthelcounterlofferlforlthelpurposeloflArticlel8(2)
andlArticlel18(1)land]18(3)ICISG ™.

Itlcouldlbellespeciallyltroublingltolplacelthelriskloflalmodificationlonlithelonellwholreceivedlalreply
thatlpurportedltolbelanlacceptancellwhenlbothlpartieslproceedlwithlperformancelinlithelfaceloflits
ambiguity;lalsolutionlcouldlbelfoundlinlArticlel8(2),lwhichlleadsltolthelsecondlapproach:
statementslotlconductloflonelpartyl‘areltolbelinterpretedlaccordingltolthelunderstandinglthatla
reasonablellpersonlofithelsamelkindlaslthelotherlpartylwouldlhavelhadlinlthelsamelcircumstances’.
Consequentlylthelgenerallprinciplelthatldoubtlisltolbelresolvedliagainstlthelpartylwholcreatedlthe
ambiguity,lshouldlbelaccepted.IThislapproachlalsolmightldiscouragelambiguitylbyldenyingllbenefit
tolthelpartylwholcreatedlthelambiguitylbylsendinglanlambiguouslacceptance .

Bothltheorieslarelstronglylcriticizedlaslcasuisticlandlunfair'*'.

[flitlcanlbelestablished,linlfact,lthatlthelpartieslagreelonlthe essentialialnegotii oflthelcontract,litlcan
thenlbellpresumedithatlitheylhavelwaivedlthellapplicationlofltheirlconflictingltermsland,Ibylvirtue
oflthelautonomyloflithelpartieslunderlArticlel6,lhaveldepartedlfromlthelCISGlprocedurelforlthe
formationlofllalcontractlandlfromlArticlel191CISG.IConsequentlylthelsolutionlcanlbelfoundlin
whatlitlislcalledlthel“knocklout”lrule.lUnderlthislrule,lthelcontractitakesleffectlaslonelthat

"“ISCHLECHTRIEM,lsupralnotel4,latl145.
"ISCLECHTRIEM,Jsupralnotel4,latl145;IKOTZ lsupralnotel2,latl32.
"ITHONNOLD Jsupralnotel7,latl191.
"ISCHLECHTRIEM,lsupralnotel4,latl144.

“JHONNOLD Jsupralnotel7,latl192.
“IISCHLECHTRIEM,lsupralnotel4,latl144.
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includeslonlthelonelhandlthelCISGlruleslatlthelplaceloflthelconflictingllonelandlonlthelother
handlanylofithelparties Ttermsiwhichlitheylagreelinltheirlforms .

GermanlCourtslfollowlthellatterltheorylsolthatlinlalcase  IbetweenlalGermanlibuyerlandlaniltalian
sellerlwholconcludedlalcontractlforlalsalelloflfashionlgoods,linlwhichltheirlstandardlforms
containedlaldifferentlchoicelloflthellapplicablellaw,lthelCourtlheldlthatlthelchoicelofllawloflthe
[talianlsellerlhadlnotlbecomelpartlofithelcontractlbecauselthelfactithatlthelpartiesihadlstarted
performanceloflthelcontractlshowedltheirlintentionltolbelboundibylitlandlbyltheltermslalready
agreedluponlaslwelllaslbyllanylstandardltermslwhichlwerelcommonlinlsubstance,lwithlthe
exclusionloflthellconflictingltermslsuchllaslthelchoicelofllawlclauses.

ConsequentlylderogatinglfromlArticlel 199ICISG,lthelcontractiwaslvalidlylconcluded,lbutlneither
waslthelchoicelofllawlclauselinlfavorloflGermanllawlcontainedlinlthelbuyer'slstandardlterms
deemedlvalid,laslthelbuyerlfailedltolgivelevidencelthatlitlhadlsentlitslgenerallconditionslof
purchasellinlallanguagellotherlthanlGerman,lwhichlwaslnotlthellanguagellofithelcontract.[Finally,
CourtlheldlthatlthellawlisltolbeldeterminedlinlcompliancelwithlGermanlprivatelinternationalllaw
ruleslwhichlreferredlitolltalianllaw.[Thellatter]“knockllout”lrulelwaslconfirmedlalsolbylthelGerman
SupremelCourt'”° Jaccordingltolwhichlconflictinglstandarditermslsimplyldolnotibecomelpartlof
thelcontract;lthelevaluationloflsuchlalconflictimustlproceed,lhowever,lfromlalsystematic
interpretationloflallithelruleslinvolved.lInlthislcase,linlfact,JalGermanlsellerlandlalDutchlbuyer
enteredlintolseverallcontractslforlthelsaleloflpowderedimilklbutltherelwereltwoldifferentlclauseslon
seller’slliabilitylforllackloflconformity.lInlitsldecision,lthelSupremelCourtloflGermanylheld,first
ofllall,lthatlassuminglthatlthellpartiallconflictloflthelparties'lstandardltermsl(battlelofithelforms)
couldInotlleadltolalfailurelloflthelentirelcontract,lsincelthelparties,linlperforminglthelcontract,lhad
shownlthatlsuchlalconflictiwaslnotltolbelconsideredlalmateriallmodificationlofltheirlagreement
(Art.119(1)landI(3)ICISG);lthenlthatlthelliabilitylofithelsellerlforllackloflconformitylwaslgoverned
bylthel CISG.[Thus,lbothllbuyer’slandlseller'slstandardltermsiwerelnotlapplicableltolthelcontractlas
farlaslnonllconformitylwaslconcerned.

6.4.lAllcomparativellanalysis

LikelthelConvention,ICivilllawlcountriesltakelthel‘mirrorlimagelrule linlthelsenselthatlacceptance
mustlexpresslunqualifiedlconcurrencelwithltheloffer'’'.ILikelthelCISG,Imoreover,linlthese
countriesliflthelacceptanceldiffersimarkedlylfromlthelofferlandlislthereforeltolbelregardedllasla
countetloffer,lalcontractlislformedlonlylifithislcounterlofferlislacceptedlinlitsliturn.

148USCLECHTRIEM,USUpraﬂnoteﬂ‘\-,ﬂatﬂ 145;JHONNOLD,supralnotel7,latl192.[InlthelsamelwaylArt.[2.22IUNIDROITIPrinciples:
‘wherelbothlpartiesluselstandardltermslandlreachlagreementlexceptlonlthoselterms,lalcontractllisiconcludedlonlithellbasisloflthe
agreedltermslandloflanylstandarditermsiwhichlarelcommonlinlsubstancellunlesslonelpartylclearlylindicateslinladvance,lotllaterland
withoutlundueldelaylinformslthellotherlpartylthatlitidoesInotlintendlitolbelboundibylsuchlalcontract’.
"IGERMANYlAmtsgerichtIKehl,1600ctoberl1995,0num.130C01925/93,ltranslatedltextlavailablelonlinelat
<http://cisgw3.law.pace.edu/cases/951006¢1.html>.
PYGERMANYIBundesgerichtshof,190Januaryl2002,Inum.0VIIIIZRI304/00,ltranslatedltextlavailablelonlinelat
<http://cisgw3.law.pace.edu/cases/020109¢1.html>.

Bligp 150(2)IBGB;llart.11911GreekICivillCode;lart.113260ItalianCivillCode;§16(1)ISwedishlContractlLaw;lart.[2 3 31PortugueselCivil
Code.
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Concerninglithel‘battleloflforms’linlmostloflitheselcountrieslthelbattlelwouldlbelwonlbylthelparty
thatlfiredlthellastlshot,lthatlis,lthelonelwholinsistedlonlhislownltermsloflbusinessljustibeforelthe
otherlpartylstartedltolperform.

Italianllaw,linlArticlel1326loflthelCodicelCivile Jonlthelbattlelofliformsltakeslithelstrictiviewlthatlif
thelpartiesldolnotlexpresslyllagreelonlexactlylthelsamelterms,ltherelisinolcontract.IThus,la
purportedllacceptancelwhichldoeslnotliconformlexactlylwithlthelofferlislseenlaslalcounterloffer,
althoughlitlmaylinvolvelonlylminotlmodificationlofltheloffer..Mmoreover,lithelltalianlSupreme
CourtlstatedlthatlthelCourtslcannotimakelalcontractlforlthelpartiesloutloflwhateverlcommon
groundImaylappearlbetweenlthem'”.lInlthelsamelway,lthelSpanishiSupremelCourtlheldithatla
purportedlacceptancelwhichlinlfactimodifieslthelofferlorlmakeslitlsubjectlitolalnewlconditionlis
onlylalcounterloffer’.IFrenchlCourtslfollowlthelprinciplelthatitheljudgeslinferlthelcommon
intentionloflithelpartieslonlalcaselbylcaselbasislbutlifithelformslcannotibelreconciled,lthelrelevant
clausellisldeemedinotlagreedlandlithelcontractinotiformediasloriginallylformedibylthelofferor

Aldifferentlsolutionllinlsuchlalcase,lsimilarltolthelsecondlapproachlweltalklabout,lislgivenlbylart.
6:2253)INBWI(thelnewlNetherlandsICivillcode)lwhichlprovideslthatlthelconditionsloflthelofferor
takelprecedencellunlesslexpresslylobjectediitolinlithelacceptance,lbylwhatlislcalledllal‘defenselclause’.
Nevertheless,likelthel CISG,lthelbestlsolutionllislgivenlinlGermanyllwhoselCourtslhavelrejectedlthe
theoryloflthel‘lastlshot’landlholdlthatltolthelextentloflanylconflictlbetweenlthelparties’llgeneral
termslneitherloflthemlbecomeslpartloflthelcontract,lthelresultinglgaplbeinglfilledlbyldispositive
lawlorlbyltermslimpliedibyllaw' .

Alsolthe]lCommonlLawladoptsithel' mirrorlimagelirule’ ™ lsolalstatementloflacceptancelisleffective
onlyliflitlislalmirrorlimagelofithellofferlandlexpresseslunconditionallassentlitolalllofltheltermsland
conditionslimposedlbylthelofferorlaslexpressedlbylithelSecondIRestatementl§159./Consequentlylif
anloffereelrespondsltolanlofferlbylproposingltermslotherlthanlthoselcontainedlinltheloriginal
offer,lhelmakeslalcounterloffer.[Thellastlshotlrulelislalconsequenceloflthislprinciplelsolthatllifla
partylimpliedlyllassentedltolthatltherebyllacceptedlalcounterlofferlbylconductlindicatingllackllof
objectionltolit.lln PrincessICruises,linc. v. GenerallElectriclCo"’"., thelCourtlheldlthatl‘having
concludedlthatlGenerallElectric’slresponsellshouldlbelviewedllaslalcounterlofferlunderlthelmirror
imagelrule,lthelcourtithanlgoeslonltolholdlthatlPrincessICruiseslacce ptedlthatlcounterlofferlby
conduct:Ibylnotlobjectingltollitslterms;lbyllacceptinglthelserviceslperformedlbylGenerallElectric;
andlbylpayinglthelpricelstatedlinlGenerallElectric’slcounterloffer’.

AlsolthelEnglishlCommonlLawlfollowslthelmirrorlimagelrule Ibutlthelsolutionlisinotlalwayslso
easy.lIn Butler v. EXCelllO"”® [LordIDenninglexploredlthisiproblem:I“Inlmostlcaseslwhereltherelis
albattleloflformsltherelislalcontractlaslsoonlaslithellastloflthelformslislsentlandlreceivedliwithout
objectionlbeingltakenlitolit./ Theldifficultylisltoldecidelwhichlform,lotlwhichlpartiofiwhichliform,/is

152,

NITALYICorteldilCassazione,l70Januaryl1993.

ISPAINITribunallSupremo,l14IMarchl1973.

PHFRANCEICourldelCassation,170]ulyl1967.

" JIGERMANYIBundesgerichtshofl260Septemberl1973;10berlandesgerichtiColognel1 9IMarchl1980;]GERMANY
Bundesgerichtshofl200Marchl1985.

P8SeelUNITEDISTATES PrincessICruises.lnc v. GenerallElectriclCo.

BIUNITEDISTATES PrincessICruises,lInc. v. GenerallElectriclCo.,15250U.S.0982,1U.S. 190N ovember11998.

BSIENGLAND Butler v. EXICelllO, (1979),11.0W.L.R I401ICA.
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altermlorliconditionloflthelcontract.”lInlthislcaselthelsellerslquotedlalpriceltolthelbuyerslandlion
thelbackloflthellquotationlwerelvariouslprovisionslincludinglalpricelvariationlclausellandlthe
statementlthatl“theseltermslshalllprevailloverlanyltermslinlthelbuyer’slorder”.[Thelbuyerslordered
thellgoodslbutlinltheirlitermsltherelwaslnolvariationlclauselbutlalformlrequiringlthelsellerlitolagree
toltheitllastlterms.[Finally,lthelsellerlsignedlandlreturnedithelform,libutlsentiwithlitlalletterlsaying
theylwerelfulfillinglthelordetlinlaccordancelwithltheirloriginallquotation.lInlthislcaselthelsellers
firedlthelfirstlshotlandlitheylmadelclearlthelcontractiwasltolbelmadellonltheirlitermslalone;lforlithis
reasonltheltrialljudgelthoughtlthelsellerslshouldlwinlbecauseltheylhadlmadelthelpricelvariation
clauselthelbasisloflalllsubsequentldealings.[ThelCourtloflAppeallreversedihisldecisionlandlapart
fromlLordlDenning,lwholwaslconcernedliwithlitheloverallleffectloflthelnegotiations./HislLordship
thoughtlthelissuelregardedljustltheldecisionloflwholmadelthelofferlandiwholaccepted.lInlthelcase
allquo,lithelsellersthadlofferedlbutlbylireturninglthellbuyer’slformlhadlseemeditolacceptlthelbuyer’s
counterloffer./Thelmostlimportantiweaknessloflthel‘lastlinltime Tprinciplelisithatlitlcanlobviously
causellinjusticelbecausellitiwouldlbeltooleasylforloneloflthelcontractinglpartiesltolitakeladvantagelof
thellotherlbylslippinglinlanotherlclauselatithelveryllastlstageslinlthelnegotiationlandlhopinglit
wouldlnotlbelnoticed.

UnderltheloriginallUCCI§120207,lunlikelthelmirrorlimagelrulelandiunlikelthel CISG,lalvarying
responselwilllnotlpreventlcontractlformationlwhereltherellislotherwiselaldemonstratedlintentlto
dealng.UUCCD§U2UZO7(1)Dprovidesﬂthatﬂanﬂacceptanceﬂorﬂconﬁrmationﬂthatﬂcontainsﬂadditionalﬂor
differentltermsloperateslaslalvalidlacceptancelbutlthreelvitallruleslareltolbelrespected.lFirst,lthe
offeror’sloriginalltermsimaylimakellitlclearlithatlanylsubsequentlamendmentlislofinolleffectl(thus
reachingltheloppositelconclusionltolthatlin Butledlcase);lsecond,liflthelnewltermsl‘materiallylalter’
(whichlunlikelCISG,JUCCldoeslnotldefine)lthoselinltheloffer,lthatlbylitselflensuresltheylarelnot
binding;landlthird,lthelofferor’slexpresslobjection,lwithinllalreasonableltimeloflreceivinglthelnew
termsllikewiselnullifieslthem.lUCClinl§120207(2)loperatesltoldetermine,lwherelalvalidlacceptance
exists,lwhatlthelexactltermsloflthelbargainlare,lprovidingltheloffereelallimitedlpowerltollunilaterally
alterltheltermsloflanlagreementlorlproposedibargain.lInlthellatterlcaselofferee’slresponsive
documentlconstituteslthelrequisitel‘definitellandlseasonablellexpressionloflacceptance’lsolthat,lif
modificationslarelnotlmaterial,lthelcontractlislconcludedlunderlhislterms.'Thelprinciplelabove
incorporatesltheldistinctionllbetweenlmaterialltermsiwhichlleadltoltheloriginallcontractlcondition,
nullifyinglofferee’sldifferentlorladditionallterms,landlthelimmaterialloneslwhich,lonlthelother
hand,Imakelthelofferee’sltermslprevail,lfollowinglthelsolcalled]‘lastlshotlrule’.[Theselrulesliwere
changedibylthelCourtlinlthe RotolLith'“lcaselinlwhichltheloriginallCommonlLawlwaslappliedlso
thatlthelofferee’slmodificationllofltheltermslofithelcontract,lwhich,lconcerninglwarranties,lshould
bellconsideredlasimaterial,lwerelseenllaslalcounterlofferlwhichlithelofferorllacceptedlinlhis
performance.JAlnewlsolutionlitolthislproblemlislnowlgivenlinlithelR evisionloflithelSectionll21207lof
thelUCClinlwhichlitlpayslattentionlonlthelambiguouslconductsliwhichllcannotldeterminelterms’
agreement.[Unlikelthelresultlunderloriginall§120207lthelbaselinelforltheltermslwilllnotlbelthe
offer.lInstead,ltermslthatlappeatlinlithelrecordsloflbothlpartiesiwilllbecomelpartlofithelcontractland
thelremaininglgapsiwilllbelfilledIbyltermslsuppliedlorlincorporatedlunderlthelCode.llnlother
words,lonlylthoseltermsiwhichlthelpartieslactuallylagreeluponliwilllbelpartlofithelcontract ®.

"IGABRIEL,lsupralnotel42 a6 1.
"IUNITEDISTATES TexasPlastics,lInc.lv. RotolLith,1Ltd.03560U.8.1957,0U.S.ITex. 119IMayl1958.
IIGABRIEL, Contractslforlthelsaleloflgoods:lalcomparisonlbetweenldomesticlandlinternationalllaw,INewlYork,12004,latl82.
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7.1 INTERPRETATIONIOFIOFFEROR’SITIMEILIMITIFORIACCEPTANCE

Articlel200CISGlsetslthelofferor’sltimellimitlforlacceptancelprovidinglunderlArticlel20(1)lthatlany
timelprovisionlinlanlofferlbeginsltollrunlfromltheldatelinternalltolthelofferl(theldatelofithelletter
orlpostmark),Inotlfromltheldatelofitheloffer’sleffectivenessl(whenlreceivedlbylthelofferee).lArticle
20(2)Ispecifieslthatlholidayslorlotherlnonbusinessldayslwillloperateltolextendlthelofferlonlylifitheir
occurrencelprecludesldeliveryloflithelacceptanceltolthelofferorlonlithellastldaylforlacceptance.[The
extensionlexistslonlyllwhenldeliverylloflthellacceptancelisltolbelmadelatlthelofferor’slplacelof
businesslonlanlholidaylorlnonbusinessldays.IThereforelthelextensionldoeslnotlapplylifideliverylof
thelacceptancellisitolthelofferor’sthome .

ThelUCCldoeslnotladdresslthelissueslraisedlinlArticlel20.IThelCommonlLawloflcontracts
provideslthatlanlofferlthatlhaslfixedltimelloflacceptancellapsesluponlithelstatedltimeliflthelofferlhas
notlbeenlacceptedlinlthelstatedlitime [HoweverlUCC,ltakinglalmoreliflexiblelapproachltolcontract
formation,lrecognizeslthatl‘anlagreementlsufficientltolconstitutelalcontractlforlisalelmaylbelfound
evenlthoughlthelmomentloflitsimakinglislundetermined’.

8. LATEIACCEPTANCE

Articlel2 11ICISGlextendslandlelaborateslthelbasiclruleloflArticlel18(2)ICISGlthatlanlacceptancell‘s
notleffectivellifithelindicationloflassentldoesinotlreachlthelofferorliwithinltheltimelhelhaslfixedlor,
iflnoltimellislfixed,withinlallreasonableltime’.[Itldistinguisheslbetweenltwolreasonslforllateness:late
dispatchloflacceptancel(Articlel2 1(1)ICISG)landldiscernibleldelaylinltransmissionl(Articlel2 1(2)
CISG),linlbothlcaseslallowinglalcontractltolbelformedlbylthellatelacceptance.

Articlel2 1(1)ICISGlgovernslthelcaselofllatelacceptance,lwhichlunderlArticlel 18(2)ICISG,lsecond
sentence,lislinvalid'®’ Ibutliflanlofferlhaslalreadyllapsedlowingltolthelexpiryloflalperiodlforlits
acceptance,lthellparties lsubstantivelagreementlshouldinotlfoundlonlithel‘logicallimpossibility loflla
validlacceptanceloflallapsedloffer'** [Thelonlylpointlinlissuelisiwhether,liflanlofferlhasllapsed,lan
acceptancelshouldlbeltreatedlaslalcounterlofferloriwhetherlArticlel2 1(1)lshouldlbelapplied.

Allatellacceptancelcanlstilllgivellriseltollalcontract.Nevertheless,lalfirstlpreconditionllislthatlitlreaches
thelofferor,lalsecondlislthatltheloffereelmustlhavelintendedlhisldeclarationltolconstitutelan
acceptance.lOtherwise,liflhelcharacterizeslhislanswerlaslalcounterloffer,lthenlallcontractlariseslonly
ifithelofferorlacceptsithelcounterlofferlwithinlalreasonablelperiod'®*.Mflalcontractlisltolbe
concludedldespitelallatelacceptance,litlislnecessarylforlthelofferorltolinformltheloffereelwithout
delay,lthatlhelisltreatinglthellacceptancelasleffectivelandlhisldeclaration,lbecausellitlislaldeclaratory
act,Ucuresﬂa[llateﬂacceptance,Devenl]iﬂ]hisﬂdeclaration[lisﬂlostﬂorﬂarrivesﬂlate166‘

Thelcontractlislnotlformedlwhenlthelofferorlgivesinoticeloflapprovalltolthelofferee,lbut
retroactivelylatltheltimelwhenlthellateldeclarationloflacceptancelreachedlthellofferor;linlithelcaselof

"IGABRIEL [lsupralnotel42,Jatl65.

'1Seell CCICourtloflArbitrationl-IParis,Inum.17844,/ 1994, latwww. unilex.info.
'*ISCHLESINGER Jsupralnotel14,latl1563.
'ISCHLECHTRIEM,supralnotel4,latl151.

'SIBIANCA/BONELL JJsupralnotel16,1Art.021,Inotel2.2.
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conductlequivalentltollacceptancel(Articlel18(3)ICISG),Ithelcontractlislformedlatitheltimelwhen
thelconductlwaslperformed.lConsequently,lthelfactithatlithelarrivalloflallatelacceptancelhaslledlto
thelconclusionlofllanleffectivellcontractlalsolmeanslithatlitlislthenInollongerlpossiblelforlthellofferee
tolwithdrawlhisldeclarationloflacceptance'”.[Somelauthorslconsiderlthatlthislundulylfavourslthe
offeror,lsincelhelcan,lbylmakinglaldeclarationloflapproval,Inullifylaldeclarationloflwithdrawal
receivedlafterlallatelacceptance *.I0therlauthorslwouldlallowlwithdrawalltolbelmadelupluntil
dispatchlofithelofferor’sldeclarationloflapproval'.IMoreover,Jarticlel2 1(1)ICISGlisldispositivelso
aslalresultloflithellparties’lagreementlor,lexceptionally,lrelevantlusages,lsilencelmaylindicate
approvalloflallatelacceptancelonlthelunderstandinglthatlthellatelacceptorlcannotivalidlylincludelin
hislacceptancelaltermlstipulatinglthatlithelofferor’slsilencelwilllautomaticallylbeldeemedltolindicate
approval.[Theloffereelcanlalsolsetlconditionsliforlthelnecessarylapprovallorimakelitleasierlforlthe
offerotltolgivelhislapproval ".

Articlel2 1(2)ICISGlislbasedlonlthelprinciplelthatlthelofferee’slchancesloflconcludinglalcontract
shouldInotlbelimpairedlbylalfailurelinltheltransmissionlsystem;lliflitransmissionllhadlbeenllnormal
thelacceptancelwouldlhavelbeenlonltimelandlalcontracticoncluded.lOnlthelonelhand,lthelofferee
relieslonlthelconclusionloflalcontractlandlthatlreliancelislprotected.lOnlthelotherlhand,lthe
offeror,lwho,lafterlithelexpiryloflithelperiodliforlacceptance,Inollongerlhasltolconsiderlthelpossibility
offlanlacceptance,llislprotectedibylthelrightitolobjectlitoltheldelayedlacceptancelandlitherebylprevent
thelconclusionlofllalcontract.llflthelofferoriwishesltolpreventlthelconclusionloflalcontract,lhelmust
protestl‘withoutldelay’lbyldispatchinglallwrittenlnoticelorlorallylinforminglthellacceptor.lAlso
Articlel21(2)ICISGlisldispositivelandlcouldlbelderogatedibylparties’will.

8.1.]Allcomparativelanalysis

BothlinICivillandlinlCommonlLawlwelcanlfindllalsimilarlapproach.INevertheless,laldifferent
solutionllislgivenlinlsomelcaseslbylGermanllawlimposinglaldutylforlthelofferorltolinformlthe
offeree.lWherelthelacceptancelmustllarrivelwithinlalreasonablelperiodi(becauselnollexactlperiodlhas
beenllfixedlbylthelofferor)landltheloffereelmightInotlknowlexactlylhowllonglthatlperiodiwas,lwhere
theldelaylwaslslight,Jandlwhereltheloffereelcouldinotlknowlthatlthelofferor’slpositionlwaslgoinglto
changelwhenlthelperiodlexpired'”.

9. WITHDRAWALIOFIACCEPTANCE
Articlel2 2lstateslthatlanllacceptancelmaylbelwithdrawnlonlylbeforelorlatithelsameltimelaslitiwould

havelbecomeleffectivelbecauseloncellanlacceptancellisleffective,lunderlArticlel 1 8ICISG,Ithellcontract
islconcludedlandlthelpartieslarelbound.

AsllinlArticlel150CISGlthislrulelislbothltheoreticallylandlpracticallylcorrect' .

'IISCHLECTHRIEM,supralnotel4,latl152.
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'JHONNOLD Jsupralnotel7,latl196.
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Idlisltheoreticallylcorrectlbecauseltolhavelalbindinglagreementltherelmustlbellassentlbyllbothlparties
atlthelsameltime.lSincelthelactloflacceptancel(dispatch)Imaylbellatlaldifferentltimelthanlthe
effectivenessloflthellacceptancel(receipt),litlislsimplylassumedlthatlitheloffereelstillhaslthelintentlto
belboundlbylthelacceptancelduringlthelpendinglperiodlbetweenlithelactlandltheleffectivenessllof
thellacceptance.lOtherwiselArticlel2 2ICISGlprovideslalbasislforltheloffereeltolexpressithislchange
oflintentlandltherebyltheltruelwilllofithelparties' .

Thelresultlislalsolpracticallylcorrectlbecauseluntilltheltimelthelofferorlireceivedlthellacceptance,lhe
haslnollbasislforlbelievinglonlthelexistenceloflthelagreementlandlforlactinglinlreliancelofllit.

9.1.[IAllcomparativelanalysis

CivilllawlcountrieslhavelalsimilarlapproachltolthelCISG.IOnlthelcontrary,linlCommonlLawllan
acceptancelisleffectiveluponldispatchlunderlRestatementiSecondllofiContractsI§163Iwhichlstates:
‘Unlesslthelofferlprovideslotherwise,lanlacceptancellisloperativelandlcompleteslithelmanifestation
oflmutuallassentlaslsoonlaslputloutlofithelofferee’slpossession’ JIConsequently,linlCommonlLaw
therellisinolbasisltolwithdrawllanlacceptanceloncellmade.

10. TIMEIOFICONCLUSIONIOFICONTRACT

Articlel23ICISGlprovideslthatlalcontractlislconcludedlwhenlthelacceptancelbecomeslleffective.
Thislrulelislselflevident' " lsinceltheltimelwhenlthelcontractlislconcludedlinlthelcaseloflthe
traditionallprocedurellislalreadylfixedlbylArticlel 18(2)ICISG,[firstlsentencelorlbylArticlel18(3)
CISGlwhichlstateslthatlalcontractlcomeslintollexistencelwhenlacceptancellorlanlindicationllofllassent
reacheslthelofferorlor,lexceptionally,Juponlperformanceloflconductlamountingltolacceptance.

10.1.lAllcomparativelanalysis

CivilllawllcountrieslhavelalsimilarlapproachltolthelCISG.[UnderlthelUCC lonlithelcontrary,lwhich
presupposesithelapplicationlloflCommonlLawlprinciples,lthelacceptancelbecomesleffective,land
therebyllaslalconsequencelthelcontractlislformed,laslsoonlaslthelacceptancellislputloutloflithe
offeree’slpossession,withoutlregardloflwhetherlitleverlireacheslthelofferor,lunlesslthelofferlprovides
otherwise'”.IHoweverlthe]lUCClexpandslthelformalitieslofiCommonlLawlcontractlformation,land
alsollprovideslunderl§120204(2)Ithatl‘anlagreementlsufficientltollconstitutellalcontractlforlsalelmay
belfoundlevenlthoughlthelmomentloflitsimakinglislundetermined’.lConsequently,lunderlthe
UCC,liflthellpartieslarelloperatinglunderlthelassumptionloflalcontract,lthellexistenceloflthe
agreementlwilllbelrecognizedlalthoughlthellevidencelislunclearlasltolwhenlandliflthelpartiesthadla
mutualltimeloflassent' .

173

Id.
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CONCLUSION

Articlesl140tol24loflthelCISGllayldownlcontractliformationlrulesiwhich,lfollowingltheltraditional
ideaslcommonltolallllegallsystems' ', Jusel‘offerTandl‘acceptance Taslthelelementslthroughlwhich
agreementibetweenlpartieslisicreated " .INevertheless,Itherelarelotherlformslofireachinglagreement,
wherelthel‘dissection’loflindividuallstatementslintol‘offer landl‘acceptance’lwouldlconstitutelan
arbitraryllegalloperationl(e.g.,lagreementlreachedlinlpointlbylpointinegotiationslotlbylexchangellof
correspondence) .

Twolfactorsllarelthelmostldiscussedlamonglitheldifferentllegallsystemsliconcerninglthelformationlof
thelcontract:Jthelbindinglconceptloflanlofferlandlithelmomentliniwhichlthelcontractlislconcluded.

Regardinglthelfirstlifactor,lthel CISGldoesInotladoptlalclearlsolutionloflmakinglanlofferlgenerally

binding.IStartinglfromlthelprinciplelthatloffersimaylbelwithdrawn,lsomelexceptionslarelmadelin
180

Articlel16(2)ICISG,IpracticallylcominglverylcloselindeedltolthelGermanlsolutionlofl§11451BGB ™.
Thuslanlofferlislirrevocableliflitlstateslalperiodiforlacceptancelorlithatlitlislbinding.lFurthermore,
anlofferlhaslthelsameleffectliflitlwaslreasonablelforlthelloffereeltolrelylonlthelofferllasibeing
irrevocablelandlhellislactedlinlreliancelloflithellatter.

Thelcomparativelanalysislhaslshownlthatltheleffectloflanlofferlisldifferentlinlthelthreellegal
systems.lInlthelCommonlLawlanlofferlhasinolbindinglforcelatlalli(dueltolthel“consideration
doctrine’)landlitlislnotlevenlallgroundlforlliabilitylinldamages.lInlthelR omanisticllegallsystemlthe
prematurelwithdrawallofllanlofferlleadsltolliabilitylinldamages.lInlGermanllawleverylofferlis
irrevocablelandlalpurportediwithdrawallhaslnollegalleffectlunlesslthelofferorlhasllexcludedlthe
bindingleffectloflhislproposal.INevertheless,ItherelislalclearltrendlinlthelUnitedIStatesllegislation
and,Jabovelall linlthelUniformICommerciallCodeltowardsimakingloffersibinding'*".

Importantlauthors *lIthinklthatlthelGermanlsystemlisithelbestlbecauselitslresultslarelpracticalland
equitable;ltheloffereelcanlactiwithlassurancelinlthelknowledgelthatlhislacceptancelwilllconclude
thellcontractlandlalso,lputtinglthelriskloflanylchangeslinlsupplieslandlpriceslonlthelofferor,lthe
allocationloflthelrisklwilllbelplacedlinlthelrightlpartlltlislthelofferoriwholtakeslthelinitiativelandlit
islhelwholinvokeslthelofferee’slreliancelandlsollitimustlbelupltolhimltolexcludelorllimitithelbinding
natureloflhisloffer,Mfailinglwhichllislonlylfairltolholdlhimlbound'*’.

Regardinglthellsecondlfactor,lArticlel16(1)ICISGlstateslthat,liflanlofferlmaylbelrevoked,lthe
withdrawallmustlreachltheloffereelbeforellheldispatchedlthelacceptance.lThus,lthelConvention
followslthelEnglishl‘mailboxltheory’ ™" Idifferentiatinglfromithellatter,Jhowever,linlstatinglthe
momentlinlwhichlthelcontractlislconcluded:lpostinglthelacceptancelputsllanlendltolthelloffer’s
revocabilitylbutlitldoeslnotlconcludelthelcontract'™ [Thelcomparativelanalysisthaslshownlthat

"ISCHLESINGER Jlsupralnotel14,lat]1584.
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Englishl‘purelmailboxltheory’lleadsltollunsatisfactorylresultslbecauselitimeanslithatlalcontractlis
concludedlevenlifithelacceptancellisllostlorlisiwithdrawnlbylaltelegramlwhichlthelofferorlreceives
earlierlthanlthelletter.[ThelRomanisticlsystem,Jlonlthelotherlhand,Irequiringltheladdresseeltolhave
knowledgeloflitheldeclaration,lpresentslisomethinglwhich,lturninglintolanlinternallevent,lallegal
systemlshouldlavoidibecauselofidifficultiesloflproof **.IThelGermanlsystem,lonlthelcontrary,
makeslithelquestionlturnlonlthelarrival,lthatllis,lthelentrylofltheldeclarationlintoltheladdressee’s
zoneloflinfluence.lAlsollinlthislcaselthelGermanlsolutionlseemsltollbelfairlandllequitablelbecauselit
notlonlylallocateslthelrisklofltransmissionlbetweenlsenderlandladdresseellinlthelrightliwaylbutlalso
makeslthelconditionlanlascertainablelandlprovablelevent'™ .
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