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Opinion

1.

Articlel74lreflectslthelgenerallprincipleloflfulllcompensation.

Thelaggrievedlpartylhaslthelburdenltolprove,lwithlreasonablelcertainty,lthatlitlsufferedlloss.
Thellaggrievedlpartylalsolhaslthelburdenlitolprovelthelextentlofithelloss,lbutineedinotidolso
withlmathematicallprecision.

Thellaggrievedlpartylislentitledltolnonlperformanceldamages,iwhichlisltypicallylmeasurediby
thelmarketlvaluelofithelbenefitloflwhichlthellaggrievedlpartylhaslbeenldeprivedlthroughlthe
breach,lorlthelcostsloflreasonablelmeasuresltolbringlaboutlthelsituationlthatlwouldlhave
existedlhadlthelcontractlbeenliproperlylperformed.

A. Thellaggrievedlpartylislentitledltolanylnetlgainslpreventedlaslaliresultloflthelbreach.

B. LostlprofitsirecoverablelunderlArticlel74Imaylincludellossloflprofitsithatlarelexpectedito
belincurredlafterltheltimeldamageslarelassessedlbylalltribunal.

C. Lostlprofitslincludelthoselarisinglfromllostivolumelsales.-

Thellaggrievedlpartylislentitledltoladditionallcostslireasonablylincurredlasllalresulloflthelbreach
andloflmeasuresltakenltollmitigatelithelloss.

UnderlArticlel74,lthelaggrievedlpartylcannotlrecoverlexpenseslassociatedlwithllitigationloflithe
breach.

Thelaggrievedlpartylislentitledltoldamageslforlpecuniaryllosslresultinglfromlclaimslbylthird
partieslaslalresultlofithellbreachloflcontract.

Thelaggrievedlpartylislentitledltoldamagesliforllossloflgoodwilllaslalconsequenceloflithelbreach.

[fitherelhaslbeenlalbreachloflcontractlandlthenlthelaggrievedlpartylenterslintolalreasonable
substituteltransactionlwithoutlfirstthavinglavoidedlthellcontract,lthelaggrievedlpartylmay
recoverldamagesllunderlArticlel74,lthatlis,ltheldifferencelbetweenlthellcontractlpricellandlthe
substituteltransaction.

DamagesImustInotlplacelthelaggrievedlpartylinlalbetterlpositionlthanlitiwouldlhavelenjoyedlif
thelcontractlhadlbeenlproperlylperformed.

A. Inl calculatingll thel amountl ofll damagesl owedl toll thell aggrievedl party,l thell lossl tol the
aggrievedlpartylresultinglfromlthellbreachlisltolbeloffset,linlprinciple,lbylanylgainsltolthe

aggrievedlpartylresultinglfromlthelnonlperformancelofithelcontract.

B. PunitiveldamageslmaylnotlbelawardedlunderlArticlel74loflthelConvention.
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COMMENTSITOICISGIADVISORYICOUNCILIOPINIONINO.l6
1. Articlel74lreflectslthelgenerallprinciplelofifulllcompensation.

1.10Articlel74IdoesInotlprovidelspecificiguidelineslforlcalculatingldamages. Tnstead, litlgiveslthe
tribunallithelauthorityltoldeterminelthelaggrievedlparty’sl“losslsufferedl...laslalconsequenceloflithe
breach”basedlonlithelcircumstanceslloflthelparticulaticase.[ThelpurposeloflArticlel7 4lisltolplacelthe
aggrievedlpartylinlthelsamelpecuniarylpositionlitiwouldlhavelbeenlinlhadlthelbreachInotloccurred
andlthelcontractlbeenlproperlylperformed. Tnlotherlwords,litlisldesigneditolgivelthelaggrieved
partylthel“benefitloflthelbargain.” IAccordingly,lArticlel74lisltolbelliberallylconstruedito
compensatelanlaggrievedlpartylforlallldisadvantageslsufferedlaslaliresultlofithelbreach.[However,lall
claimslforldamages,lincludinglunderlArticlel74,larelsubjectltollimitationslimposedlbylitheldoctrines
oflforeseeabilitylandimitigation.’

1.2[ThelprincipleloflifulllcompensationlforlbreachloflcontractlestablishedlbylArticlel 74llislexpressed
inlmanylnationalllaws.” Inladdition,lthelprinciplelislsetiforthlinlbothlthe]lUNIDROITIPrinciples

1‘UTheUSecretariatUCommentaryﬂprovides:
Sincellarticlel700[ldraftlcounterpartltol CISGlArticlel 74]lislapplicableltolclaimslforldamagesibylbothlbuyerlandlthelsellerland
theselclaimsimaylariseloutloflalwidelrangeloflsituations,lincludinglclaimslforlancillaryldamageslitolalrequestithatlthelparty
inllbreachlperformlthelcontractlorlitolaldeclarationlloflavoidanceloflalicontract,InolspecificlrulesthavelbeenlsetIforthlinlarticle
700describinglthelappropriatelmethodlofldeterminingl“thelloss...Isufferedl...Jaslallconsequencelofithelbreach.”IThelcourt
orlithellarbitralltribunallmustlcalculatelthellosslinlthelmanneriwhichlbestlsuitslthelcircumstances.
SecretariatiCommentary,lart.]700[draftlcounterpartltolCISGlart.074],0904, reprintedlinlHONNOLD, DOCUMENTARY HISTORYIOFITHE
UNIFORM LAWIFOR INTERNATIONAL SALES, Kluwerl1989,0p.14490[hereinafterl“SecretariattCommentary”],lalsolavailablelat
<http://cisgw3.law.pace.edu/cisg/text/secomm/secomml74.html>.ITherelexistsinolofficiallcommentarylonlthelCISG.IThe
SecretariatiCommentarylislonlthel1978IDraftloflthelConvention.[Nevertheless,lthelCommentarylreflectsithatlSecretariat’s
impressionslloflthelpurposeslandleffectsloflithe]lCommission’slworklandlprovideslalhelpfullanalysisloflofficialltextloflthelCISG. See
KRITZER, GUIDEITO PRACTICAL APPLICATIONSIORITHE UNITED NATIONS CONVENTIONION CONTRACTSIFORITHE INTERNATIONAL
SALEIOF GOODS,IKluwer,11989,0p.020(“[ ThelSecretariat]ICommentariesllarelthelclosestlavailablelcounterpartltollanlOfficial
CommentarylonlthelConventionland,lwhenltheylarelrelevant,lconstitutelthelmostlauthoritativelcitationsltolthelmeaningloflthe
Conventionlthatlonelcanlfind.”).
?. SeelSCHLECHTRIEM,/SCHWENZER/Stoll/Gruber,JCOMMENTARYIONITHE U.N. CONVENTIONIONITHE INTERNATIONAL SALEIOF
GOODS, 2“"Ded.,ﬂOxford,D2005,Dart.ﬂ74,DﬁHZ;DHONNOLD, UNIFORM LAWIFOR INTERNATIONAL SALES, 3rdﬂed‘,UKluwer,Ul998,Up.ﬂ445
(citingITREITEL, REMEDIESIFOR BREACHIOF CONTRACT, Oxford, 11998 [p. 82).
?. SedFarnsworth, DamageslandISpecificlRelief,12 71AM. J. COMP.IL.0pp.0247,02490(1979);ISutton, MeasuringlDamagesiUnderlithelUnited
NationsIConventionlonlthellnternationallSalelofiGoods,15010HIO STATE L.J. pp. 737,17420(1989).
*ICISGlarts.[74,077.
5. SeelHARRIS/TALLON, CONTRACT LAW TODAY: ANGLOIFRENCH COMPARISONS,Oxfordl1 989,0p.0274;1Draetta,letlal.,
TransnationallContractlLaw inlTHE LAWIOF TRANSNATIONAL BUSINESS TRANSACTIONS, Federation[Press,12003, §14:50;1Robinson
v.IHarmanl10Exchlp.18500(1848); ThelUniquelMarinerl[1979]110Lloyd’sIRep.037,154;1\WWADDAMS, THE LAWIOF DAMAGES, Canada
LawlBookILimited,11983,110536;JCORBIN, CORBINION CONTRACTS,IWest,11952 [Ip.1525;]CANADA, AsameralQillCorp.lv.0Seal Oillé&
GenerallCorp.,ISupremelCourtlofliCanada,11979,110S.C.R.0p.1663.
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andlthelPrinciplesloflEuropeaniContract/Lawl(PECL). M dislalsolconsistentiwithldecisionslofimany
internationalltribunals.’

1.30Itlshouldlbelnotedlatitheloutsetithatlpartiesimaylagreeluponlthelremediesllavailablelforlbreach
oflcontract. TForlexample,ltheylmayllimitithelscopeloflliabilitylinltheleventlthatlalpartylterminates
thelcontractlbecauseloflicertainlevents.lInladdition,ltheylmaylincludelalliquidatedldamages
provision,lwhichlprovideslforlalspecifiedlamountlofldamageslitolbelpaidibylalpartylwholrepudiates
theﬂagre%ment.UHowever,Usomeﬂjurisdictionsﬂmayﬂrefuseﬂforﬂpublicﬂpolicyﬂreasonsﬂtoﬂenforceﬂsuch
allclause.

2. Thelaggrievedlpartylhaslthelburdenltolprove,lwithlreasonablelcertainty,lthatlitlsufferedla
loss.[Thelaggrievedlpartylalsolhaslthelburdenltolprovelthelextentlofithelloss,lbutineedinot
dolsollwithlmathematicallprecision.

2.10Articlel740doesInotlexplicitlyladdressltolwhatlextentlaggrievedlpartiesimustlprovelthatlthey
havelsufferedlallosslinlorderltolrecoverldamageslunderithatlprovision. JAslalresult,Itherelhaslbeen
controversyloverlwhetherlthislmatterlislimplicitlyladdressedlbylthelConventionlotlwhetherlitlisla
procedurallmatterltolbeliresolvedlaccordingltoldomesticllaw.ISomelcourtslandltribunalslhavelheld
thatlthelissuellislalprocedurallmatterlbeyondithelscopeloflthelConvention.' THowever,Irelyinglon
suchlanlapproachlcouldibelcounterproductivelandlleadltoldifferentialltreatmentloflsimilarly
situatedlparties.

2.2lInlorderltolrecoverldamagesliforlbreachlofllcontract,lthelaggrievedlpartylmustlprovelthatlitlhas
sufferedllallosslaslalresultloflthelbreach.lInlcommonllawllcountries,lthelrequisitellevelloflprooflis
oftenlfoundlinlthelrequirementlthatlthelclaimantlprovel“certaintylofldamages.” I Thisltypically

6.DUNIDROITUPrinCiplesDart.w 4.2;])PECLlart.19:502.

7. See SapphirellnternationallPetroleumslLtd.lv.INationalllranian]OillCo.,ArbitrallAward,[15IMarchl1963, reprintedllini3501.L.R.Jpp.1136,

1820(1967); DelagoalBaylandlEastlAfricanlRailwaylCo.l(U.S.landlGreatIBritainlv.lPortugal)l(1900), summarizedlinlpertinentlpartlin

WHITEMAN, DAMAGESIIN INTERNATIONAL LAW,IWilliam[S.[Heinl&ICo.,11943,lvol.03,lpp. 1694,01697; seelalsolWESTBERG,

INTERNATIONAL TRANSACTIONSIAND CLAIMS INVOLVING GOVERNMENT PARTIES: CASE LAWIORTHE IRANIU.S. CLAIMS TRIBUNAL,

Int’LILawllnst.,11991,0p.01190.IThelarbitratorlinlthelcelebrated Sapphirelcaselexplainedithislprinciplelaslifollows:
Accordingltolthelgenerallylheldlview,lthelobjectlofldamageslisitolplacelthelpartyltolwhomltheylarelawardedlinlthelsame
pecuniarylpositionlthatltheylwouldlhavelbeenlinliflthelcontractlhadlbeenlperformedlinlthelmannerlprovidediforlbylthe
partieslatltheltimeloflitslconclusion.l...IThislrulelislsimplylaldirectldeductionlfromithelprinciplelof pactalsuntlservanda,lsince
itslonlyleffectlisltolsubstitutelalpecuniarylobligationlforlthelobligationlwhichlwaslpromisedibutinotlperformed.iltlis
thereforelnaturallthatlthelcreditorlshouldltherebylbelgivenlfulllcompensation.[Thislcompensationlincludeslllosslsuffered
(damnumlemergens),Iforlexamplelexpenseslincurredlinlperforminglthelcontract,landlthelprofitllostl(lucrumlcessans),lfor
examplelthelnetlprofitiwhichlthelcontractiwouldlhavelproduced.

Sapphire,1350L.L.R.Ipp.1185086.

*ICISGlart.[6.

? IFARNSWORTH, FARNSWORTHION CONTRACTS,[Aspen,12004,lvol.13,0§012.18.

“ICommentatorslhavelassertedithatlthe]CISGlimposeslalburdenloflprovidinglevidencelofldamageslonlalclaimant. See

ENDERLEIN/MASKOW, INTERNATIONAL SALES LAW,IOceanalPublicationsl1992,0p.1298.1However,lthelCISGldoesInotlexpressly

requirelthatldamagesibelprovediwithlcertainty. SeelSaidov, MethodslofILimitinglDamageslunderlthelViennalConventionllonlContractslfor

thellnternationallSaleloflGoods,18150(2001), availablelati<http://cisgw3.law.pace.edu/cisg/biblio/saidov.htmlI>l.

' SeelUNITED STATES, DelchillCarriedlS.p.A.lv.[RotorexICorp.,1U.S.ICourtloflAppealsl(2ndICircuit),160Dec.11996,ICISGlonline.chl140;

seellalsolFINLAND,IHelsinginlHoviokeus,12600¢t.12000,ICISGlonline.chl1078;1SWITZ.,IBezirksgerichtlderlSaane,1200Feb.11997,

CISGlonline.chl426;IARBITRATION,IICCICourtloflArbitration,1230Jan.1199 70CISGlonline.chl2 36.10nelcommentatorllexamining

CISGlcaseslinlthelRussianlFederationlconcludesithatlarbitrationltribunalslitherelhavelconsistentlylapplieditheiflownldiscretionlto

determinelthellevelloflproofinecessary. SeelSaidov, CaseslonlCISGIDecidedlinlthelRussianlFederation,]70IVINDOBONA J. INT'L COM. L.

& ARB.Ipp.01062,1500(2003).
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meanslthelaggrievedlpartylmustlprovelwithlireasonablelcertaintylthatlallossiwaslsustainedlorlwilllbe
sustained.ISomelcivilllawlcountrieslalsolrequirelthatldamagesibelreasonablylcertainlinltheir
existencelbutinotlinflamount, Iwhilelotherslimposelalhigheristandardloflproofltolrecoverldamages,
particularlylwithlrespectitolclaimslforllostlprofits. *

2.3[Thelexistencelofldifferinglruleslconcerninglthelprooflofldamagelcouldlleadltoltheldifferential
treatmentloflsimilarlylsituatedlparties.]Forlexample,lbuyerslattemptingltolprovelfuturellossesloften
relylonlassumptionsllaboutlmarketlpriceslandlthelamountloflfuturelsales.lIflalsellerlwrongfully
refusesltoldeliverlalnewlproductlorlalproductithatlthelbuyerlhadlnotlpreviouslyllbeenlinlthe
businessloflselling,ltherelmaylbellittlelconcretelevidencelonlwhichlthelaggrievedlbuyerlcanlbaselits
damagesiclaim,lwhichlwouldImainlylconsistlofllossloflprofit. llnlsuchlalcase,lcountrieslrequiring
alhighllevelloflprooflwithliregardltolthelfactlithatlthellaggrievedlpartylsufferedlallossiwouldllikelylnot
allowlthelrecoverylofllostlprofitslunderlArticlel74.JHowever,linlcountrieslthatlhavelalmorelrelaxed
levelloflproof,ithelaggrievedlpartylmaylbelableltolrecoverlsuchldamageslunderlArticlel74.[This
resultlwouldlbelunfaitlandlunderminelthelgoalloflthelConventionlitolprovidelaluniformllawllonlthe
salelofligoods.lInladdition,lthelformerlapproachlwouldlbelcontraryltolthelprincipleloflfull
compensation.lItlalsolcouldlprovidelanlincentivelforlalpartyltolbreachlitslcontractuallobligations.
Aslonelarbitrallitribunal,linlalnonICISGllcase,lexplained:

(Ilflrecoverylwerellimitedltolwhatlalclaimantlhaslspentlinlreliancelonlallcontract
whichlhaslbeenlbreached,lanlincentivelwouldlbelcreatediwhichlislcontraryltolthe
contractuallmorality:lobligorsiwouldlgenerallylfindlitlinltheirlinterestlitollbreach
contractslwhichlturnloutltolbelvaluableltoltheirlcolcontractant.Partiesldollnot
enterlintolcontractslinvolvinglrisklinlorderltolbelrepaidltheirlcosts./Tollimitlthe
recoveryloflthelvictimlloflalbreachltolitslactuallexpenditureslisltoltransformlitlinto
allender,lwhichlislintolerablelwhenlthatlpartylwaslfulllriskIforlthelamountloflthe
investmentsimadelonlithelstrengthloflthelcontract. '

2.4[Furthermore,lfromlalpolicylperspective,lthelbreachinglpartylshouldinotlbelableltolescape
liabilitylbecauselthelbreachinglparty’siwrongfullacticausedlitheldifficultylinlprovingldamageslwith

' See]UNITED STATES, Bagwelllv.IMiddlelS.1Energy,1U.S.CourtloflAppealsl(5thICir.),11986,17970F. 2dlip.11 298;JUNITED STATES, Locke
v.lUnitedlStates,1U.S.CourtloflClaims,1960,12830F.2dlp.052 1;]UNITES STATES, Kozlowskilv.lKozlowski,INewlJerseylSupreme
Court,1979,14030A.2d0p.1902;ICHITTYION CONTRACTS,124"ed.,[Sweetl&IMaxwell,11977,[vol.01,0§1562;JCARTER/HARLAND,
CONTRACT LAWIIN AUSTRALIA, 14" led. ILexisNexis,]2002,11102 117; seelalso]RESTATEMENT, CONTRACTS (SECOND)IS13520(1981)
(U.S.);IDOBBS, LAWIOF REMEDIES,[West,11993,188012.4(3),112.9(2),IMCGREGOR, MCGREGORION DAMAGES, 14™0ed.,[Sweetl&
Maxwell,11980,18§0261; seellalsolWADDAMS, op.lcit.,[011051;]ARBITRAL AWARD,IFinallAwardlinlCaselNo.17844500f11996, reprinted
inIXXVIIY.B. COM ARB.Ipp.01167,01750(2001)I(citinglINDIA, StatelofiKeralalv.IK.IBhaskaran,JAIRI(1985)IKeralalp.055);/ROBERT
DUNN, RECOVERYIOF DAMAGESIFOR LOST PROFITS, 15 ed.,ICromwelllSmith,11998,1§01.6;1Gotanda, RecoveringlLostlProfitslin
InternationallDisputes,1360GEO J. INT'L L.0Ip.1610(2005).

1 SeelSimont, Belgium,linlTRANSNATIONAL LITIGATION, Oceana,12003,0p.IBELI64; Vargas/Lira, Brazil, inlTRANSNATIONAL
LITIGATION, Oceana,l1997,lp.IBRAI1 1.

“IWirthletlal., Switzerland, inl TRANSNATIONAL LITIGATION,IOceana,11997 Ip.ISWI77.
“IThelHelsinkilCourtloflAppealsidealtiwithlalsimilarlscenario,lwherelthelsellerlhadlrefusedideliverylofiplasticlcarpetsithatithelbuyer
hadlnotlpreviouslylbeenlinlthelbusinessloflselling. SeelFINLAND,Helsinginlhoviokeus,12600¢t.12000,ICISGlonline.chi1078.[Inlthis
caselthelbuyerlhadlenteredlintolalrequirementslcontractlwithlalthirdIpartylforlthelresalelofithellplasticlcarpets. Id.IThelcourt,lin
estimatinglthelbuyer’sldamagelaslalresultlofithelseller’slbreach,lheldlthatlthelbuyer’slsaleslgoallcouldinotlbelusedlasibasislfor
estimatingllostlprofits. Id.

"*JARBITRAL AWARD, HimpurnalCalifornialEnergylLtd.IV.0P. T.0(Persero)IPerusahaaniListruikINegara,[FinallAwardlofl4IMayl1999,
reprintedlinlXXVIY.B. COM. ARB.Ipp.013,08318401(2000).
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absolutelcertainty. TAslonelUnitedIStateslcourtinoted,[“itlislparticularlylinlthelarealoflquantifying
thelamountllofllostlprofitsithatlcourtslimposelthelrisklofluncertaintylonlithelbreachinglpartylwhose

breachlgavelriseltoltheluncertainty.”"®

2.50Moreover,lrelyinglonllapplicablelproceduralllawltolresolvelthislissuelmaylbe
counterproductive.[Thislislbecauselwhetherlalmatterfislconsideredisubstantivelotlprocedurallmay
varylfromljurisdictionltoljurisdictionlandlmayldependlonlthelcircumstancesloflaliparticularlcase.
Instead,lthelanalysislshouldlfocuslonlwhetherlthelmatterlislgovernedlbylthelConventionlby
examiningl“thellpurposeslandlpoliciesloflindividuallprovisionslasliwelllaslthelConventionlasla
whole”landlgivinglduelregardltolthelneedlforlaluniformlinterpretation.””

2.60GivenlthelneedltolpromotelthelConvention’slinternationallcharacterlandlthelneedltolpromote
uniformityllinlthelConvention’slapplication,landllinllightloflthelpurposeslandlpoliciesloflArticlel 74,
thelaggrievedlpartylbearslithelburdenloflprovinglwithlreasonablelcertaintylsuchlpartylhaslsuffered
allossllasllalresultloflthelbreach.IThelimpositionloflal“reasonable”lstandardlshouldInotlbelviewedlas
radical.IRather,litlislconsistentlwithlthelConventionlaslalwhole.lAslonelcommentatorinotes:

[OlnlseveralloccasionslthelConventionlrefersltolthelpartieslasl“reasonable”lpersons
(see,le.g. JArticlesI8(2)landl(3);025;135(1)(b);160;072(2);075;07 7;079(1);185;186;188(2)),
requireslthatlalparticularlactlmustibelaccomplishedlotlalnoticelgivenlwithinla
“reasonableltime”l(see,le.g.,lArticles] 18(2);133(3);039(1);043(1);147;049;16 3;164;165;
73(2)),landldistinguisheslbetweenl“reasonable”landl“unreasonable”lexpense,
inconveniencelorlexcusel(see,le.g.,lArticlel43;137;048;18 7;188(2)landl(3)).0These
referencesldemonstratelthatlunderlthelConventionlthel“reasonableness”ltest
constituteslalgenerallcriterionlforlevaluatinglthelparties’ lbehaviorltolwhichlone
maylresortlinlthelabsenceloflanylspecificlregulation.”

"7 SeelUNITED STATES, SouthwestlBatterylCorp.Jv.JOwen, [ TexasISupremelCourt,11938,11150S. W.2dlp.110970(“ Alpartylwholbreakslhis
contractlcannotlescapelliabilitylbecauselitlislimpossibleltolstatelorlprovelallperfectimeasurelofldamages.”);lUNITED STATES, Super
ValulStores,lInc.lv.IPeterson,JAlabamalSupremelCourt,11987,15060S0.2d0p.03 1 70(“[ Tlhelrisklofluncertaintylmustlfalllonltheldefendant
whoselwrongfullconductlcauseditheldamages.”)

SIUNITED STATES, MidlAmerical Tablewares,lInc.lv.IMogil TradinglCo.,1U.S.CourtloflAppealsl(7thICir.),11996,11000F.3dlp.01353.

" SeelZELLER, DAMAGESIUNDERITHE CONVENTIONION CONTRACTSIFORITHE INTERNATIONAL SALEIOF GOODS,[0ceana,12005,lpp.
158059 (notinglsubstancelprocedureldistinctionlallowslcourtsltolapplyllocalllawlthatltheylarelfamiliarlwithlandlleadsltolforum
shopping,land,linlsomelcaseslwherelproceduralllawlhaslbeenlappliedlinsteadloflanlinternationallconvention,l“thelapplicationlof
domesticlproceduralllawldisportedithelprocessloflwhatlcouldlhavelbeenlaluniformlapplicationloflsubstantivellaw”).

2 SedlOrlandi, ProcedurallLawllssueslandlLawlConventions JSTUNIFORM L. REV.Ip.0230(2000); Seelalso,JUNITED STATES, SunlQillCo.lv.
Wortman,JU.S.ISupremelCourt,11998,14860U.S.0p.07 1 70(“Exceptlatlthelextremes,lthelterms]‘substance’landl‘procedure Iprecisely
describelveryllittlelexceptldichotomy,landIlwhatltheylmeanlinlalparticularlcontextlisllargelyldeterminedibylthelpurposesiforlwhich
theldichotomyllisldrawn.”);]JUNITED STATES, Hannallv.IPlumer,JU.S.SupremelCourt,1965,13800U.S.0p.14600(“Thellinelbetween
‘substance’landl‘procedure’lshiftslaslthellegallcontextlchanges.lEachlimpliesldifferentlvariablesldependingluponlthelparticular
problemlforlwhichlitlislused.”); seelalsolGotanda, AwardinglInterestlinlInternationall Arbitration,]90IAM J. INT'L L. p. 400(1996)I(noting
thatl“manylcountrieslregardithellawardingloflinterestlaslsubstantive,lwhilelothersldeemlruleslconcerninglinterestlprocedural”).

?! See BIANCA/BONELL/Knapp, COMMENTARYIONITHE INTERNATIONAL SALES LAW, THE 1980 VIENNA SALES CONVENTION,
Giuffre,IMilano,11987,lart.07,09902.2.102.3. 1(statinglthatlinlcasesloflambiguitiesloflobscuritieslinltextlandlgaps,l“courtsishouldlto
thellargestlipossiblelextentlrefrainlfromlresortingltoltheldifferentldomesticllawslandltryltolfindlalsolutionlwithinlthelConvention
itself”Ibyllookingl“tolthelunderlyinglpurposeslandipoliciesloflindividuallprovisionslasiwelllasloflthelConventionlaslalwhole”).
“IBIANCA/BONELL/Bonell, op.[cit. Jart.17,0902.3.2.2; see Saidov, StandardsloflProvinglLosslandlDetermininglthelAmountlofiDamages,122
J. CONT. L. p. 10(Mar.12006).
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2.70Requiringlthellaggrievedlpartiesltolprove,lwithlireasonablelcertainty,Ithatlthatlpartylsufferedia
lossllislconsistentlwithlthelUNIDROITIPrincipleslandlthelPECL.”’IThe]lUNIDROITIPrinciples
states:]“[c]Jompensationlislduelonlylforlharm,lincludinglfuturelharm,lthatlislestablishedlwithla
reasonableldegreeloficertainty.”” TThelcommentslfurtherlprovidelthatithisl“reaffirmslthelwelllknown
requirementloflcertaintyloflharml.l...” IThelPECLIstates:1“[t|hellosslforlwhichldamageslare
recoverablellinclude:l(a)lnonlpecuniaryllosslandi(b)futurellosslwhichlis reasonablyllikelyltoloccur.”*

2.80Thislrequirementlislalsolinlaccordiwithlmanylnationalllaws.” [Furthermore,litlislconsistent
withltheldecisionsloflalnumberloficourtslandltribunalslithatlhavelimposedlalrequirementlthat
damageslbelprovediwithlreasonablelcertainty.”®

2.9 flaggrievedlpartieslarelableltolmeetlthelburdenloflprovingldamagesiwithlreasonablelcertainty,
theylthenlhavelthelburdenltolprovelthelextentlofldamages,lbutineedinotidolsolwithlmathematical
precision.” [Thelaggrievedlpartylmustlonlylprovidelalbasisluponlwhichlaltribunallcanlreasonably
estimatelthelextentlofldamages.]Anlaggrievedlpartylmaylbellableltoldolthislthrough,lforlexample,
theluseloflexpertltestimony,leconomiclandlfinancialldata,lmarketlsurveyslandllanalyses,lorlbusiness
recordsloflsimilarlenterprises.” TThislrequirementlstrikeslalbalancelbetweenlthelneedlforlevidence

? SelEiselen,IRemarks onlthelMannerlinlwhichlthel~UNIDROI TIPrincipleslofllnternationall Commerciall ContractsiMaylbelUsedltolInterpret
orllSupplementlArticlel 740oflthelCISG, Mk, availablelati<http://cisgw3.law.pace.edu/cisg/principles/uni74.html>;IBlase/Hottler,
Remarkslonlthel DamagesIProvisionsllinlthelCISG,[PrinciplesloflEuropeanlContractlLawl(PECL)landlUNIDROITIPrincipleslofilnternational
CommerciallContractsl(UPICC), availablelati<http://cisew3.law.pace.edu/cisg/text/peclcomp74.html>.
“Art7.4.3.
B1Are.7.4.30cmt.l 1l(emphasisladded).
X0Art.09:501 (2)l(emphasisladded).
*7 SedlHahnkamper, Austria, inlTRANSNATIONAL LITIGATION,JOceana,11999,0p IAUSIS8;ISimont, op.lcit.,Jp.IBELI6 3)(Belgium);IWirth,
op.[cit.,IpISWII7 61(Switz.)I(citing GAUCH/SCHLUEP, SCHWEIZERISCHES OBLIGATIONENRECHT, ALLGEMEINER TEIL, Ziirich, 6thled.,
1995, vol.02,Ipp.12624,12630,12 72 6;]RESTATEMENT, CONTRACTS (SECOND)I§13520(1981)I(U.S.); seelalsolGotanda, LostIProfits, op.Icit.,
p.0870(“(IInlgeneral lthelclaimantimustlprovellostlprofitsiwithlreasonablelcertainty. JInlmanylcountriesithough,lthelcertaintylrulelapplies
onlyltolthelfactlthatlthelbreachlresultedlinlclaimant’sllossloflfuturelrevenueslandinotitolthelamountloflprofitslitllost.”).
IFINLAND,HelsinginlHoviokeus,12600ct.,12000,ICISGlonline.chl1078;]RUSSIA,[ICAlArbitral(Tribunal 12 70]uly,11999,ICISGI
online.chl779;IUNITED STATES, DelchilCarrierlS.p.A.lv.0RotorexICorp.,]U.S.CourtloflAppealsl(2ndiCircuit),160Dec.11995,ICISGI
online.chl140; seelalsolTeeVeelToons,lInc.lv.JGerhardISchubertiGmbH,INo.100ICiv.05 189(RCC)I(U.S.IDist.ICt.IS.D.N.Y.JAug.023,
20006), availablelati<http://cisqw3.law.pace.edu/cases/060823ul.html>.
¥ CfIC.clart.01226(Italy);IBWlart.16:1050(Neth.);JUNITED STATES, CalifornialLettucelGrowerslv.JUnionlSugarlCo.,ICalifornia
SupremelCourt,11955,02890P.2dlpp.0785,1793.ICommentsltolthelAmericanlU.C.C.1“reject[s]lanyldoctrinelthatldamagesimustlbe
calculablelwithlmathematicallaccuracy,Istatinglthatl“[cJompensatoryldamageslareloftenlbestlapproximate;ltheylhaveltolbelproved
withlwhateverldefinitenesslandlaccuracylthelfactsIpermit,lbutinolmore.”IU.C.C.I81101060cmt.]10(U.S.) [ThelUNIDROITIPrinciples
stateslthatl“wherelthelamountlofldamageslcannotlibelestablishedlwithlalsufficientldegreeloflcertainty,lthelassessmentlislatlithe
discretionloflthelcourt.”TUNIDROITIPrincipleslart.07.4.3(3).
%% SeelUNITED STATES, Butlerlo.[WestgatelStatelBank,IKansasISupremelCourt,11979,15960P.2d0p.0156;1UNITED STATES, Alliance
Tractorl&lImplementlCo.lv.0LukensI Tooll&IDiel Co.,INebraskalSupremelCourt,11979,128 1IN.W/.2dlp.0778;IUNITED STATES, Houston
Exploration,lInc.lv.0Meredith,]NevadalSupremelCourt,17280P.2d0p.14370(1986);JUNITED STATES, Edwardslv.IContainerlKraftl&IPaper
SupplylCo.,ICalifornialCourtloflAppeals,11958,132 70P.2dlp.162 2;]RESTATEMENT, CONTRACTSI(SECOND) §035 2lcmt.IbI(198 1)I(U.S.).
InloneltribunallinlalnonlCISGlcase,l thel claimant]calculatedlitslclaimedllostl profitslonl thelbasislofl detailedlforecastslof
expectedlresultslduringlthelrelevantltimelperiod,lincludinglthelforecastedlproductionlcapacityloflalfactorylthatlthelrespondent
failedltolcomplete,lthelforecastedlsalesloflithelproductlthatiwasltolbelmadelatithelfactoryl(basedllargelylonlstatementslfromlthe
claimant’slcustomerslthatltheylwouldlhavelboughtlcertainlquantitieslofithelproductlatlpricesithatlwerelcompetitivelwithlthose
offeredlbylthelclaimant’slcompetitors).[Theltribunall“accept|ed]ithatlthelclaimedlamountlofllossloflprofidifairlylrepresentsiwhatlthe
claimantlwouldlhavelearnedlduringlthelrelevantlperiodloflitime,liflproductionllaccordingltolthelAgreementlhadlbeenlperformed.”
SWEDEN,JArbitrationlInstituteloflthelStockholmIChamberlofICommerce,lInterimlAwardlofl1 70Julyl1992landlFinallAwardlofl13
Jul.01993, reprintedlinlpertinentipartlin XXIITY.B. COM. ARB.Ip.011970(1997).
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uponlwhichltribunalsimaylbaselanlawardlofldamageslandithellrecognitionlthatlitheldifficultylof
provinglthatlanyldamageslinlfactlstemlfromlthelbreachinglparty’slwrongfullact.”’

3. Thelaggrievedlpartylislentitledltolnonlperformanceldamages,lwhichllisltypicallylmeasuredlby
thelmarketlivalueloflthellbenefitlofiwhichlthelaggrievedlpartylhaslbeenldeprivedlthroughlithe
breach,lorlthelcostsloflreasonablelmeasuresitolbringlaboutlthelsituationthatlwouldlhave
existedlhadlthelcontractlbeenlproperlylperformed.

3.10UnderlArticlel74,lanlaggrievedlpartylislentitledltollbelcompensatedlforlthelvalueloflits
unrealizedlcontractuallexpectationlinlorderltolreceivelthellbenefitlofithelbargain.[Thisllosslis
sometimesltermedlnonlperformancelloss,ldirectlloss,lorllosslinlvalue [Itlisloftenlmeasuredlbyl“the
differencelbetweenlthelvalueltolthelaggrievedlpartyloflthelperformancelthatlshouldlhavelbeen
receivedlandlthelvalueltolthatlpartylofiwhat,liflanything,lactuallylwaslreceived.”””

3.20nlotherllcases,lthelaggrievedlpartylmaylundertakelmeasuresltolplacelitlinlthelsamelposition
thatlittlwouldlhavelbeenlinlhadlthelcontractlbeenlproperlylperformed.lInlsuchlcircumstances,lthe
aggrievedlpartylislentitledltolrecoverlthelcostslofithoselmeasures,lprovidedlthatltheyllwere
reasonable.’ [Forlexample,lwhenlalsellerldeliversldefectivelgoodslandlthelbuyerlrepairslthem,
tribunalslhavelawardedlthelaggrievedlbuyer,Jamonglotherlthings,lthelexpenseslincurredlin
repairingltheleoods. Tnladdition,Iwherelalsellerlislunjustifiablyldelayedlinldeliveringlthelgoods
andlthellbuyerlundertakesimeasuresltollovercomeltheltemporaryllosslofithelgoods,ltribunalslhave
awardedlthellaggrievedlbuyerlthelexpenseslitlincurredlinlovercominglthellossloflthelbenefitlof
performance.lForlexample,linltheldecisionloflthelOberlandesgerichtIKo1n,180Januaryl1997 ithe
sellerlofltanninglmachinesldidInotireturnibylthelagreedluponldatelmachineslthatlitthadltakenlback
toladjust.[Thelbuyerlthenlhiredlalthirdlpartyltoltreatllitsileatherlgoods.IThellProvinciallCourtlof

AsltheltribunallinlFinallAwardlinlCaselNo.1836 200f11995Ipointedlout,linfalnonICISGlcase:
Withlrespectltolthelcalculationlofithelamountlofldamages,lcounterbalancinglfactorslareltakenlintolaccountlunderlthellaw:lon
thelonelhand,ltherelmustlbelalsoundlbasisluponliwhichlallegedidamageslareltolbelcalculated.ITheylcannotlbelthelproductlof
sheerlspeculationlunsupportedlbyltangiblelevidence JOnlthelotherlhand,lthellawlwilllnotlrewardlalpartylinlbreachlbyldepriving
thelotherlpartyloflcompensationlmerelylbecauselnolpreciselbasisliforldetermininglthelamountlofldamageslexists.

ARBITRAL AWARD,FinallAwardllinlCaselNo.1836200f11995,lreprintedlinlpertinentlpartlinIXXIT Y.B. COM. ARB.Jpp.0164,01770(1977).

* IFARNSWORTH, op.lcit.,[§112.9; see,le.g.,JGERMANY, LG Trier,11200ct.11995,ICISGlonline.chl160.
ThelSecretariatiCommentarylprovides:
Ifithelgoodsldeliveredlhadlalrecognizedlvaluelwhichlfluctuated,lthellossltolthelbuyerlwouldlbelequalltoltheldifference
betweenlthelvalueloflthelgoodslasltheylexistlandithelvaluelofithelgoodsiwouldihavelhadlifitheylhadlbeenlstipulatedlinlthe
contract.Sincelthislformulalislintendedltolrestorelhimltoltheleconomidipositionlhelwouldlhavelbeenlinlifithelcontractlhad
beenlperformedlproperly,lthelcontractlpriceloflthelgoodslisinotlanlelementlofithelcalculationlofldamages.

SecretariatlCommentary, op.lcit.,Jart.]70l[draftlcounterpartltol CISGlart.074,1707.

3 SeelSCHLECHTRIEM,/SCHWENZER/Stoll/ Gruber, op.lcit.,Jart.074,01Y14.[ThelSecretariatiCommentarylstates:
Wherelthelsellerldeliverslandithelbuyerlretainsldefectivellgoods,lthellosslsufferedlbylthelbuyerlmightlbelmeasuredlinla
numberlofldifferentlways.[Iflthelbuyerlislableltolcureltheldefect,lthellosslwouldloftenlbelequalltolthelcostlofithelrepairs.I1f
thelgoodsldeliveredlwerelmachineltools,lthelbuyer’sllossimightlalsolincludelthellosslresultinglfromlloweredlproduction
duringlthelperioditheltoolslcouldinotlbellused.

SecretariatlCommentary, op.lcit.,Jart.]700[draftlcounterpartltol CISGlart.074],0906.

. See AUSTRIA, OGH,114[Jan.,012002,ICISGlonline.ch1643; seelalso CANADA, NovalToollandIMoldlInc.lv.ILondonlIndustrieslInc.,

OntariolCourt,1160Dec.11998,ICISGlonline.chl572;JGERMANY, AGIMiichen,123[Junel1995,ICISGlonline.chl368.[Failedlattempts

tolrepaitlgoodsimaylalsolbelcompensated. See UNITED STATES, DelchilCarrierlS.p.A.lv.IRotorexICorp.,1U.S.CourtloflAppealsi(Znd

Circuit),160Dec.11995,ICISGlonline.chl140.
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Appeallruledithat,JunderlArticlel74,lthelbuyerlwaslentitledltolrecoverlthelsumlpaidltolthelthird
partylbecauselthelhiringloflthatlpartylwasiviewedlaslreasonablelunderlthelcircumstance.

3.3[ThelSecretariatlCommentarylprovideslthelfollowingladditionallexample: *°

Thelcontractlprovidedliforlthelsalelofl100ltonsloflgrainlforlaltotallpricelofl$50,000
FOB.IWhenltheldeliveredlgrainlhadimorelmoisturelinlitithanlallowablelunderlithe
contractlldescriptionlland,laslalresultloflthelmoisture,ltherelhadlbeenlsome
deteriorationlinlquality.[ThellextralcostltolBuyerlofldryinglthelgrainiwasl$ 1,500.01f
thelgrainlhadlbeenllaslcontracted,[litslvaluelwouldlhavelbeenl$55,000,lbutlbecause
ofltheldeteriorationllcausedlbylthelmoisturelafterlitiwasldriedlthelgrainlwaslworth

onlyl$51,000.

Contractlprice $50,000

Valuelthelgrainlwouldlhavellhadliflaslcontracted $55,000

Valueloflgrainlasldelivered $51,000
$04,000

Extrallexpenseslofldryinglthelgrain $01,500

Losslarisingloutloflithelbreach 305,500

3.4[Thislapproachlislinlaccordiwithlthe]lUNIDROITIPrincipleslandlthelPECL.  TUNIDROIT
PrincipleslArticlel7.4.2(1)Iprovides:1“Thellaggrievedlpartylislentitleditolfulllcompensationliforfharm
sustainedlasllalresultloflnonlperformance.lSuchlharmlincludeslbothlanyllossiwhichlitlsufferedland
anylgainloflwhichlitlwasldeprivedl.0.0.0.” *ISimilarly,IPECLIArticlel9: 50 2lstates:I“ Thelgeneral
measurelofldamageslislsuchlsumlasiwilllputlthellaggrievedlpartylasinearlylaslpossiblelintolthe
positionlinlwhichlitlwouldlhavelbeenliflthelcontractthadlbeenldulylperformed.ISuchldamages
coverlthellosslwhichlthelagerievedlpartylhaslsufferedlandithelgainloflwhichlit/haslbeenldeprived.””

3.50Anllaggrievedlpartylalsolmaylrecoverllosseslresultinglfromldeclininglexchangelrateslifithe
aggrievedlpartylcanlprovelthatlitiwouldlhavelreceivedlalhigherlmonetarylvaluelifithelbreachingllparty
hadlpaidithelmoneylowedlpursuantitolthelcontract. *IThelagerievediparty'silosslinlthislsituationlcan

. See GERMANY, OLGIK6In,180Jan. 11997,ICISGlonline.chi217.

36.DSecretariatDCommentary, op.lcit.,lart.0700[draftlcounterpartltol CISGlart.074],0907.

* [ForlaldiscussionlofltheldifferencesibetweenlthelCISGIdamagesiprovisionslandithelAmericanlUniformlCommerciallCode,fwhich
haslbeenladoptedlinlsomelformlbylmostlstates,lseelFlechtner, RemedieslunderlthelNewllInternationallSaleslConvention:IThelPerspective
fromlArticlel20oflthelU.C.C.,180].L. & COM.Ipp.153,19701070(1988).

* JUNIDROITIPrincipleslofllnternationallCommerciallContractslart.17.4.20(2004) IForflalcomparisonlofitheldamageslprovisionslof
UNIDROIT[PrincipleslandlithelConvention,lseelEiselen, op.lcit.; seellalsolGarro, ThelGaplFillinglRoleloflthelUNIDROITIPrinciplesllin
InternationallSaleslLaw:0SomelCommentsllonlthelInterplaylBetweenlthelPrincipleslandithel CISG,169 TULANE L. REV. pp. 1149,011520(1995).

* IPrinciplesloflEuropeanIContractlLawl(PECL)lart.19:502(preparedibylthelCommissionlon]European]ContractiLaw,I0lelLando
andlHughlBealeleds.,12000).[ForlalcomparisonlofltheldamagesiprovisionsloflthelPECL IseelBlase/Hottler,lop. Icit.

* IAnlaggrievedlpartylmaylsufferllossesiresultinglfromltheldevaluationloflcurrencylwhenlaldebtordfailsitolmakelalpaymentiwhenldue
and,linlthellinterimlbetweenlthelmaturitylofithelobligationlandithelreceiptloflpayment,ithelexchangelratelbetweenlthelcurrencylof
thelagreementlandlthelaggrievedlparty’sllocallcurrencyldeclines.IThen,luponlconversionlintollitsllocallcurrency,lthelaggrievedlparty
doeslnotlreceivelthelvaluelthatlitlexpectedlunderlthelcontract. See UNCITRALIDigestloflCaselLawllonlthelUnitedINations
ConventionllonlthellnternationallSaleloflGoods, availablelat
<http://daccessdds.un.ore/doc/ UNDOC/GEN/V04/555/63/PDF/V0455563 .pdf>; seellalso F.A. MANN, THE LEGAL ASPECTIOF
MONEY,IOxford,4thlled.,11982,lp.0286.
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belmeasuredlbyltheldifferencelbetweenlthelconvertedivaluelofithelcurrencylatitheltimelpaymentliwas
duelunderlthelcontractlandlthelvalueloflthelconvertedicurrencylatltheltimelofipayment.”

3.60Thelfollowinglexamplelillustrateslthislpoint.lAssumelthatlalcontractlcallslforlalbuyerltolpay
U.S.0$10,0000uponldeliveryloflgoodslitolalselletlinlcountrylXiwherelthelcurrencylislithelEuroland
thelrateloflexchangel(atitheltimelofldelivery)lforlU.S.0$ 10,0000isIEurol$ 10,000.0Thelbuyerlthen
wrongfullylrefuseslitolpaylthelsellerlandlthelsellerlfileslalsuitlinlanlAmericanlcourtltolcollect.
However,lbyltheltimelthatlthelcourtlentersljudgmentlinlifavorlofithelseller,IUSI$ 1lislworthlonly
Eurol$0.7692.[Thus,lawardinglthelseller]U.S.1$10,000lwould,linleffect,lgivelthelsellerlonlylEuro
$7692.[Thelsellerlislthuslentitledltolitslpaymentlunderlthelcontractl(U.S.01$10,000),lpluslan
additionallU.S.0$3,000,whichliwouldlgivelthelsellerlthelequivalentloflEurol$ 10,000.

3.70WhilelthelConventionldoeslnotlexplicitlyladdressThowlcourtslandltribunalslshouldltreatlithe
issuellofllosslresultinglfromlifluctuatingllexchangelrates,litlislconsistentlwithlthelprincipleloflfull
compensationlthatlthelaggrievedlpartylbelcompensatediforlthelloss. “ITherelhaslbeenlsome
confusionlloverlwhetherllosslresultinglfromltheldevaluationloflcurrencylmaylbelrecoveredlunder
thelConvention,lprimarilylbecauseloflthelprincipleloflnominalismllandlthelrulelthatlalcreditor
ordinarilylbearslthelrisklofldeclininglexchangelrates. "IWhilelalcreditor/aggrievedlpartylmay
indeedlbearlithelriskloflfluctuatinglexchangelratesloverlithelcourseloflthellcontract,lsuchlpartyldoes
notlcontinueltolbearlthelrisklafteritheldebtihasimatured. *lIflthisiwerelthelcase, lthelaggrievedparty
wouldlbelassignedllalrisklthatlitldidInotlintendltolassumelunderlthelcontractlland,lwhenlthe
currencyloflpaymentlislinsteadyldecline,Jaldebtorlwouldlhavelanlincentiveltoldelaylpaymentlforlas
longlaslpossible.”

3.8 NumerouslcourtsihavelawardedldamageslforlexchangelratellosseslunderlArticlel 74. “IHowever,
theylhavellimitedlcompensationltolsituationslinlwhichlthellcreditor/aggrievedlpartylcanlshowlithat
iflitlhadlreceivedlpaymentlwhenldue,lthellaggrievedlpartylwouldlhavelobtainedlalhigherlvaluelby
convertinglthelmoneylintolitsllocallcurrency. VIButlwhenlalcreditorloflalforeignlcurrencyldebt
usuallylconductslitslbusinesslinlaldifferentlcurrency,lpresumablyllsuchlpartylwouldlimmediately
convertlthelforeignllcurrencylandlthereforelbelentitledltolthelvalueldeterminedibylthellexchange

! See SWITZERLAND, HGIZurich,J50Feb.11997 JCISGlonline.chi32 7INEW ZEALAND, IssadlNaylod&ISonsILtd.lv.INewlZealandlCooperative
WoollMarketing,11981,11IN.Z.L.R.[p.136 1; seellalsolVroegop, ExchangelLosseslonlanlInternationallSalelofiGoods,11982IN.Z.L.].lpp.134.

. SeelEiselen,lop.[cit.;1Saidov, CaseslonlCISGIDecidedlinlthelRussianFederation,[7IVINDOBONA J. INT'L COM. L.I& ARB.0pp.]1,144[45
(2003); seellalso ENDERLEIN/MASKOW, op.[cit.,lp.1298.

. See,JGERMANY, LGIHeidelberg,270an.11981, availablelati<http://cisgw3.law.pace.edu/cases/81012 7g1. htm[>(ULISIprecedent);
RuUssIA,[ITribunalloflInternationallCommerciallArbitrationlatlthelRussianlFederationlChamberloflICommercelandlIndustry
(ICAQC),12 11Apr.11994, summarizedlinlpertinentlpartliniSaidov, op.lcit.,lp.144In.197; seellalso Saidov, op.lcit.,lpp.1445(examininglcases
andlconcludinglthatllCAClhaslgenerallylrejectedlirecoverylofllexchangelratellosseslunderltheorylthatllosslislcreditor’sldomesticlissue
andlrisklshouldinotlbelshifteditoldebtor).lInlgeneral,lthelprinciplelofinominalismlapplieslonlyltolsinglelcurrencyltransactionsland

islnotlinconsistentlwithlthelrecoveryloflexchangelratellosseslinimultilcurrencylinternationallcontracts. See Brand, ExchangelLoss
DamagelandlthelUniformIForeignM™MoneylClaimslAct:I ThelEmperorlHasn tIAIIHisIClothes,12 3ILAW & POL’Y INT'L BUS.Ipp.11,1440(1992).
 ISee]MANN, op.cit.,Ipp.1108,1286;0Brand, op.lcit.,lp.144.

. SeelalsolBrand, op.lcit.,lpp.04344.

% See SWITZERLAND, DTILtd.lv.IB.IAG,IHGISt.IGallen,130Dec.12002 ICISGlonline.chl72 7;1SWITZERLAND,JHGIZ irich,150Feb.
1997,ICISGlonline.chl327;INETHERLANDS, GruppolIMARIwv.IProtechlHorst,IDistrictlCourtIRoermond,l6IMayl11993,ICISGI
online.chl454; seelalso GERMANY, OLGIDiisseldorf,1140Jan.11994,ICISGlonline.chl119.

#7_See GERMANY, OLGIDisseldorf,1140Jan.01994,ICISGlonline.chl119; seelalsoc]SCHLECHTRIEM/SCHWENZER/Stoll/Gruber, op.lcit.,
art.[74,09017.
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ratelatimaturityloflthelobligation. *ILossesImaylalsolariselfromlitheldevaluationloflcurrencylwhen
thelcurrencylloflagreementlislalsolthelcreditor’sllocallcurrency. [ Thislsituationlisldistinctlfromllosses
resultinglfromldeclininglexchangelrates;lgenerallylthesellosseslhavelnotlbeenlregardedlas
compensable.”

3.9IManylnationalllawslandlcourtslhavelcompensatedlaggrievedpartieslforlexchangelratellosses.” IIn
addition,lbothlithelUNIDROITIPrincipleslandlthelPECLlalsolprovidelaggrievedlpartieslaliremedylfor
declininglexchangelrateslafterimaturitylofitheldebt.” THowever,theyldolsolthroughlrequiringlthat
paymentlbelmadelaccordingltolthelapplicablelrateloflexchangelprevailingleitherlwhenlthelpayment
islduelotlatltheltimeloflpayment.lInlotherlwords,linsteadloflawardinglthellosslfromltheldevaluation
ofllcurrencylasldamages,lthe]lUNIDROITIPrincipleslandlthelPECLlexplicitlylprovidelforlessentially
thelsamelresultlbylallowinglaltribunalltolfixitheldamageslaccordingltolanlappropriatelexchangelrate
solthatlthelaggrievedlpartyldoesinotlsufferlallosslbecauseloflalchangelinlthelexchangelratelpostl
breach.’ISincelthelConventionldoesInotlcontainlanlexplicitlprovisionlgoverninglthislissue,litlis
appropriateltolconsiderthellosslasldamagesirecoverablelunderlArticlel 74.”’

A. Thellaggrievedlpartylislentitledltolanylnetlgainslpreventedlasllalresultioflithelbreach.

3.10 LostlprofitslarelthelonlyltypelofidamageslspecificallylmentionedlinlArticlel74. *|Articlel 74
provideslthatlalclaimantimaylrecoverlforlbreachloflcontract,l“alsumlequalltolthelloss,lincluding
lossloflprofit,lsufferedl...laslalconsequencelofithelbreach.”” IThelSecretarial Commentarylexplains
thatlspecificlreferenceltollostlprofitslwaslincludedlbecausel“inlsomellegallsystemslthelconceptlof
“oss Istandinglaloneldoesinotlincludellossloflprofit.””®

3.12 ThelConventionldoeslnotlprovidelspecificlguidancelonlcalculatingllostliprofits.lIndividual
tribunalslarelgivenlithelauthoritylitolcalculateldamageslonlalcaselbylcaselbasis.  TDamageslforllosslof

8 See SWITZERLAND, DTILtd.0v.0B.IAG,IHGISt.0Gallen,030Dec.02002,0CISGlonline.chl727; seelalso
SCHLECHTRIEM/SCHWENZER/Stoll/Gruber, op.lcit.,lart.174,09017.

* [SeelITALY, Tessilelv.lIxela, DistrictiCourtlPavia,1290Dec.01999,ICISGlonline.chl6 78;]GERMANY, OLGIDiisseldorf,11 40Jan.11994,
CISGlonline.chl119; seelalso ENDERLEIN/MASKOW, op.lcit.,lp.1302.0In Tessilelv.lIxela,lanlltalianlsellerlbroughtlalclaimlforlthe
remainderloflthelunpaidlpurchaselpriceloflhighlfashionltextiles,lwherelthelcontractlcalledlforlpaymentlinlltalianllira.IThelseller
claimedldamageslduelltolmonetaryldevaluationlofithelltalianllira [However,lthelcourtlstatedlthat“[n]othingllislduelbylrightloflgreater
damageslfromImonetaryldevaluationlbecause,linlthelperiodlofitimelinvolvedlhere lthellegallinterestlratesThavelalwayslbeenlgreater
thanlthelrateloflinflation.” Id.IThus,laccordingltolthelcourt,lordinarylcurrencyldevaluationllislintendeditolbelcompensatedlthrough
thelawardingloflinterest.

% See NEW ZEALAND, IssaclNaylor1&1SonslLtd.lv.INewlZealandlCooperativel WoollMarketing,11981,11IN.Z.L.R.lp.0136 1;]UNITED
KINGDOM, Milliangoslv.1Georgel Frankl( Textiles)ILtd.,119760A.C.Ipp.1443,01465;IMANN, op.[cit.,lpp.1286[87.

!, SeelUNIDROITIPrincipleslart.16.1.9(4)JPECLlart.07:108(3).

5 [See PECLllart. 7:1080cmt.;JRESTATEMENT (THIRD)IOF FOREIGN RELATIONS LAWISI823(2)I(1986)I(U.S.).IPECLlart.019:5100cmt.

* [Relyinglonlnationalllawsltolcompensatelanlaggrievedlpartylforllossldueltolalchangellinlthelexchangelratelwouldiresulflinlsimilarly
situatedlpartieslreceivingldifferentlresultslbecauselsuchllawsldifferlfromlcountryltolcountry. See generallyJGOTANDA, SUPPLEMENTAL
DAMAGESIIN PRIVATE INTERNATIONAL LAW, Kluwer,11998,0§041(surveyinglnationalllawslonldamageslinlforeignlcurrencieslland
notinglthatltherelarelthreelgeneralldateslonlwhichlthelconventionlshouldlbelperformed:ldatelofibreach,ldatelofljudgment,landldate
oflpayment). Butlcf.JUNITED STATES, DelchilCarrierlS.p.A.lv.IRotorexICorp.,JU.S.CourtloflAppealsl(2ndICircuit),160Dec.11995,1CISGI
online.chl1400(applyingINewlYorkIBreachiDatelruleltolconvertlltalianlliraltolU.S.Idollars);JUNITED STATES, SchmitzlWerkelv.
Rockland,1U.S.CourtloflAppealsi(4thICircuit),12 10Jun.12002,ICISGlonline.chl625.

. SeelCISGlart.I74; seellalsolSecretariatlCommentary, op.[cit.,Jart.1700[draftlcounterpartltolCISGlart.174],0903.

7. SeelCISGlart.174.

%, SeelSecretariatlCommentary, op.lcit.,Jart.1700[draftlcounterpartltolCISGlart.174],1Y03.

% See id.
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profitlareltollbelcalculatedlinlaccordancelwithlArticlel 74 slprinciplelofifulllcompensationl-lthatlis,
thelgoalllisltolplacelthellaggrievedlpartylinlithelsamelpositionlitiwouldlhavelbeenlinlleconomicallylif
thelcontractlhadlbeenlperformed. *IDomesticlpracticesIthatllimitldamageslforllostiprofitslarelnot
tolbelapplied.”

3.13[Determiningllostlprofitslisinotlanlexactlscience,landlsomeloflithelmethodslusedlitolcalculate
lostlprofitslarelcomplicated. “ITherefore,Ipreciselcalculationloflsuchldamagesimaylnotibelpossible.
Moreover,linllsomelcases,lthelbreachlmaylpreventllanlaggrievedlpartylfromlbeinglableltollprove
damageslwithlprecision.lInltheselcircumstances,thelbreachinglpartylshouldinotlbelableltolescape
liabilitylonlthelgroundithatllostlprofitslareluncertain.® TThus,lanlagerievedipartylisinotirequiredito
provelwithllexactlcertaintylandlprecisionlthelamountloflprofitslitllostlaslalresultloflithelbreach;[it
needslonlyltolprovelthellossiwithlreasonablelcertainty.®

3.140UnderlArticlel74,lanlaggrievedlpartylislentitledltolnetlgainsliprevented,lthatllis,Inetliprofitsllost
aslalresultloflithelbreachlofllcontract.lInlgeneral,Inetlprofitslarelcalculatedlbylsubtractinglfromlgross
profitsithelexpenseslsavedlasialresultloflthelaggrievedipartylbeinglexcusedlfromlperformance.”’
ThisIpracticellisiconsistentiwithlbothlthelUNIDROITIPrincipleslandithelPECL. “lInlparticular,lthe
CommentltolArticlel9:502loflthelPECLlprovides:

Thelaggrievedlpartylmustlbringlintollaccountlinlreductionlofldamagesllany
compensatinglgainslwhichloffsetlitslloss;lonlylthelbalance,lthelnetlloss,lis
recoverable.[Similarly,linlcomputinglgainsloflwhichlthelaggrievedlpartylhaslbeen
deprived,lthelcostliftiwouldlhavelincurredlinimakinglthoselgainslislalcompensating
savinglwhichlmustlbeldeductedltolproducelalnetlgain.lCompensatinglgains
typicallyllarisellaslithelresultloflalcoverlitransactionlconcludedibylthelaggrievedlparty.
...IAlcompensatinglsavingloccurslwherelthelfuturelperformancelfromlwhichlthe
aggrievedlpartylhaslbeenldischargedlaslthelresultloflthelnonlperformancelwould
havelinvolvediithelagerievedlpartylinlexpenditure.®’

3.150Inlcertainlcases,laggrievedlpartiesimaylseeklldamagesliforlthellossloflchancelorlopportunitylto
earnlalprofit.“IThislmayloccuriwhen, lfollowinglalbreachloflcontract,lanlaggrievedlpartylclaimslto
havelsufferedlallossifromlalmissedlopportunityltolengagelinlanlopportunitylforlgain.’ TWhat
separateslallossloflchancelfromlthelgenerallcategorylofllossloflprofitslisithelexistencelloflsome
contingencylorlunknownlfortuitousleventlbetweenlithelpromisor’slperformancellandlthelpromisee’s

58

. See id.,IN03;ISCHLECHTRIEM/SCHWENZER/Stoll/Gruber, op.lcit.lart.174,0122.

. SeelSCHLECHTRIEM/SCHWENZER/Stoll/Gruber, op.lcit.,lart.174,112.

. SeelGotanda, LostIProfits,lop.lcit.,lp.099.

. See,JUNITED STATES, SouthwestlBatterylCorp.lv.00wen,[TexasISupremelCourt,11928,01150S.W.2dlpp.11097,11099;IUNITED STATES,
SuperlValulStores,lInc.lv.IPeterson,ISupremelCourtloflAlabama,l1987,015060So.02dlpp.1317,1330.

*, Seel[02.1012.13.

5. See DUNN, op.lcit.,1§16. 1.IThelmostlcommonlformloflexpenseslsavedlarelvariablelcosts,lwhichlincludelalll“chargeslcomposinglan
essentiallelementlinlthelcostloflmanufacturelorl...Iservice [Essentiallelementslinlsuchlcost[s]l...Jarelconfinedltolexpendituresithat
wouldlnecessarilylhavelbeenlmadelinlthelperformancelloflithelcontract.” Id.,1806.50(quoting UNITED STATES, OaklandlCalifornial Towel
Co.lw.ISivils,ICalifornialCourtloflAppeals,11942,1520Cal.1App.012dlpp.1517,1520).

% JUNIDROITPrinciplesiart.17.4.2,lPECLlart.[9:502.

® IPECLlart.19:5020cmt.IC.

5 SeelSCHLECHTRIEM/SCHWENZER/Stoll/Gruber, op.lcit.,Jart.074,01022; seelalso UNIDROITIPrincipleslart.17.4.2(1)lcmt.02.

57 IThelclassiclexamplelinvolvesibreachloflalcontractldenyinglalcontestantlthelchanceltolwinlalbeautylpageant.ISee UNITED
KINGDOM, Chaplinlv.0Hicks,11911,120K.B.0p.1786.

59
60
61
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realizationlloflgain.lInlthislcircumstance,Jalbreachlbylthelpromisorlpreventslithelpromisee’sichance
oflprofitlfromlcomingltolfruition. IBecauselalcontingencylmustloccurlbeforelprofitsiwilllbe
realized,lanlaggrievedlpartyltypicallylislunableltolprovelwithlreasonablelcertaintylthatlalprofit
wouldlhavellbeenlmadelliflthelcontractlhadlbeenlproperlylperformed.lAccordingly,Jdamageslforlthe
lossloflalchancelorlopportunityltolprofitlordinarilylarelnotlrecoverablelunderlArticlel74.”

3.160Thelprohibitionlonldamageslforllosslofichancelorlopportunityldoesinotlapplylwhenlthe
aggrievedlpartylpurposelylenterslintolalcontractlinlorderltolobtainlalchanceloflearninglalprofit.”
Inlsuchlalcase,Ithelchanceloflprofitlislanlasset, land,Jwhenlalpartylchoosesltolenterfintolalcontract
tolobtainlsuchlalchance,lthelpartylislentitledltolcompensationlwhenlthellpromisorlunjustifiably
doeslnotlperform.lOtherwise,lalpromisorlcouldibreachithaticontractiwithlimpunity” landlavoid
“liabilitylsolelylonlthelbasisloflthel[aggrievedlparty's]idifficultyloflprovingllossiwherelitiwaslclearlat
theltimeloflformationlthatlsuchllossiwouldibelimpossibleltolprovelwithlreasonablelcertainty.””
Moreover,lallowinglrecoverylinlithislcircumstancellwouldlbellconsistentlwithlthelfulllcompensation
principleloflArticlel74./tlalsolfindslsupportlinlArticlel7.4.3loflthe]lUNIDROITIPrinciples,lwhich
providesiforlrecoverylofldamageslforlthellosslofichanceltolprofit. Tnladdition,lallowingldamages
forllosslofichancelwouldlbelconsistentiwith_thelpracticeloflalnumberloficountries.””

B. LostlprofitsirecoverablelunderlArticlel74lmaylincludellossloflprofitsithatlarelexpectedltolbe
incurredlafterltheltimeldamageslarelassessedbylaltribunal.

3.190UnderlArticlel74,lanllaggrievedlpartylislentitleditolrecoverylofinotlonlylprofitsilostlpriorlto
theljudgment,lbutlalsolforlfuturellostlprofits,ltolthelextentlthatlsuchllostlprofitsicanlbelproved

% IOnelcommentatorlassertsithatllossloflchancelcanlbeltreatedlinltwolwaysl-laslanlissuelofl“recoverabilitylofllosses"lorlasla
“standardloflprovingllosses”lissue. SeelSaidov, Damages:IThelNeedlforlUniformity,lpaperlpresentedlatl2 50YearslUnitedINations
ConventionlofiContractsiforlthellnternationallSaleloflGoodsi(CISG)ISI3.4,0p.190(ViennalMar.015016,12005). C£IMURRAY,IMURRAY
ON CONTRACTS,LexisNexus,[4"led.,[2001,0§012 1(C].

% ISee Saidov, Damages:dThelNeedlforllUniformity, op.lcit.,1803.4,0p.010;]SCHLECHTRIEM/SCHWENZER/Stoll/Gruber, op.lcit.,lart.174,
T1022.

™ [SCHLECHTRIEM/SCHWENZER/Stoll/Gruber, op.lcit.,lart.174,11022,In.98.

. See Saidov,]Damages:1ThelNeedlforlUniformity,lop.lcit.,1§03.4,0p.19;IMelvinlAronlEisenberg, ProbabilitylandlChancelinlContractlLaw,
451UCLA L. REV. pp. 1005,110490(1998).
 [Inlsuchlalsituationlthelbreachinglpartylcouldistilllbelliablelforlotherldamageslincurredibylthelagerievedlpartylasialresultloflthe
breach.

AdleastlonelcourtlinterpretinglCISGlArticlel 74lhasldeniedlthelrecoverabilitylofithellossloflchance.lSee SWITZERLAND, HG

Ziirich,1100Feb.,11999,ICISGlonline.chl488.1Inlthislcase,Ithelcourtladdressediwhetherlalbuyerlcouldisetlofflthelseller’slclaimslof
damageslwith,Jamonglotherlclaims,lalclaimlthatlthelseller’slfailureltoldeliverlartlbooksltolanlexhibitionlonltimelpreventedithelbuyer
fromlreceivinglmoreloffers.IThelbuyerlcontendedlthat,“asloneloflthreelEuropeanlpublishinglhouseslspecializinglonlthelproduction
offlsuchllcatalogues,lbuyeriwouldlhavelreceivedlatlleastlalthirdloflthelcommissions. I Thelcourtlheldlthatlsuchlalchanceloflprofitiwas
notlrecoverable,lstatinglthat]“buyer’sllossloflprofitimustlbelconsideredinormaliforlthelbuyer’slkindlofibusinesslandlthelsellerlatlthe
timeloflconclusionloflcontract,Imustlhavelbeenlinlthelpositionltolforeseelsuchlalconsequence.” Id. However,lthelcourt
acknowledgedithat,Jhadlthelsellerlbeenlawarelloflithislpotentialltypeloflloss,lsuchllossiwouldlhavelbeenlrecoverable.
 IMURRAY, op.cit. [§112 10("Theseldepartureslfromlthelreasonablelcertaintylrequirementlarelexplicablelonlylonlthelbasislthat
courtslarelsimplylunwillingltolpermitlalbreachinglpartyltolavoidlliabilitylsolelylonlthelbasisloflthelplaintiff'sidifficultyloflproving
losslwherellitlwaslclearlatitheltimeloflformationlthatlsuchllosslwouldlbelimpossibleltolprovelwithlreasonablelcertainty.”).
™ JUNIDROITIPrincipleslart.17.4.3(2).
. SeelUNITED KINGDOM, Chaplinllv.lHicks,11911,020K.B.0p.1786;TUNITED STATES, KansasICity,IMI&IO.IRy.1Co.lv.0Bell, Tx.ICt.lof
CivillAppeals,11917,11970S.W.0p.1322;JUNITED STATES, Wachtellv.INationallAlfalfallournallCo.,llowalSupremelCourt,11920,1176
N.W.0p.0801; seellalso RESTATEMENT (SECOND)ION CONTRACTSI§1348(3)I(U.S.);IMURRAY, op.lcit.,08012 1;ISimont, op.lcit.,lp..BELI64
(Belgium); NICHOLAS, op.[cit.,lp.1228.
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withlreasonablelcertaintylandlsubjectltolthelprincipleslofiforeseeabilitylandimitigation. TWhilelthe
Conventionldoeslnotllexpresslylstatelthatlifuturellosseslarelrecoverable,litslrecoveryllisliconsistent
withlthelprincipleloflfulllcompensation.IThislapproachlislinlaccordlwithlthelPECLIArticle
9:501(2)(b)landlUNIDROITIPrincipleslArticlel7.4.3,lwhichlallowlforlrecoverylofifuturelllosses.lln
particular,lthelCommentltolArticlel9:501(2)(b)lexplains:

Thellosslrecoverablelbylthelaggrievedlpartylincludeslifuturelloss,lthatlis,lloss
expectedltolbelincurredlafterltheltimelldamageslarelassessed.[Thislrequireslthe
courtltollevaluateltwoluncertainties,Inamelylthellikelihoodlthatlfuturellosslwill
occurlandlitslamount.lAslinlthelcaselloflaccruedilossibeforelljudgmentl.. Jthislcovers
bothlprospectivelexpendituresliwhichlwouldlhavelbeenllavoidedlbutliforlthelbreach
andlgainslwhichlthellaggrievedlpartyllcouldlireasonablylhavellbeenlexpectedltolmake
ifithelbreachlhadlnotloccurred.”

C. Lostlprofitslincludelthoselarisinglfromllostlvolumelsales.

3.200UnderlArticlel74,lanlaggrievedlpartylmaylbelableltolrecoverllostlprofitslinlallostlvolume
situation.[Traditionally,lwhenlalbuyerlfailsltolupholdlitslobligationslunderlthelcontract,lthelseller’s
damageslarelmeasuredlbyltheldifferencelbetweenlthelcontractlipricelandlthellpricelatlwhichlthe
goodslcanlbelresoldlinlthelmarketl(orlithelpriceloflthelsubstituteltransaction).llflthelsellerlresells
thellgoodslatlthelsamelprice,lhowever,litlislpresumedlthatlthelsellerlsufferedinoldamages.
Nevertheless,liflthelsellerlwaslcapableloflsellingltolmultiplelbuyers,lthenlthelsecondltransaction
wouldlnotlbelalsubstitutelforlthelfirst,lbutlsimplylalsecondlsale.]Therefore,Jdamagesimeasured
underltheltraditionallformulalwouldlbel“inadequateltolputlthelsellerlinlaslgoodlalpositionlas
performancellwouldlhaveldone, ”landlthelaggrievedlpartyllshouldlbelableltolrecoverldamagesliforllost
saleslvolume.”

3.21[Thelfollowinglexamplelillustrateslthelrationalelforlawardingllostlprofitslinlallostlvolume
situation:

[flalprivatelpartylagreesitolselllhislautomobileltolalbuyerlforl$2,000,lalbreachlby
thelbuyerllwouldlcauselthelsellerlnollossl(exceptlincidentalldamages,Ithatlis,lthe
expenseloflallnewlsale)liflthelsellerlwasllableltolselllthelautomobileltolanotherlbuyer
forl$2,000.1Butlthelsituationlisldifferentiwithldealerslhavinglanlunlimitedlsupply
oflstandardlpricedlgoods.[Thus,liflanlautomobileldealerlagreesltolselllalcarltola
buyerlatlithelstandardlpricelofl$2,000,lalbreachlbylthellbuyerlinjureslitheldealer,
evenlthoughlhellislableltolselllthelautomobileltolanotherlforl$2,000.0fltheldealer

7. SeelSCHLECHTRIEM/SCHWENZER/Stoll/Gruber, op.lcit.,lart.074,11022.

T IPECLlart.09:50 12)(b)lecmt.IF.IThelCommentlprovidesithelfollowinglillustration:
HlislappointediisalesImanagerloflF’slbusinesslunderlalthreelyearlservicelcontract.[Shelisltolbelpaidlialsalarylandlialcommissionlon
sales.JAfterl1 2lmonthslElislwrongfullyldismissed,landldespitelreasonableleffortsitolfindlanlalternativelpostIshellislstillloutlof
worklwhenlherlactionlforlwrongfulldismissallistheardlsiximonthsllater.lElislentitledltoldamagesinotlonlylforlherlaccruediloss
oflsiximonthslsalarylbutlalsolforlthelremainingl18Imonthsloflherlcontract,lduelallowancelbeinglmadelforlherlprospectslof
findinglanotherljoblmeanwhile.[Shellislalsolentitledltoldamagesiforllossloflthelcommissionlishelprobablylwouldlhavelearned.

Id.,Mlustrationl8.

s, SeclU.C.C.I8020708(2)I(U.S.)(lostlvolumelsellerlexception).[Forlmorelinformationlonlhowlthellostlvolumelselleflexceptionlloperated

underlthelU.C.C.lseel ANDERSON, DAMAGES UNDERITHE UNIFORM COMMERCIAL CODE,West,12"led.,12003,1§120708: 14.
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haslanlinexhaustiblelsupplyloflcars,lthellresaleltolreplacelithelbreachingllbuyerlcosts
theldealerllalsale,lbecause,lliflithelbreachinglbuyerlhadlperformed,ltheldealerlwould
havellmadeltwolsaleslinsteadloflone.[Thellbuyer’slbreach,linlsuchlalcase,ldepletes
theldealer’slsaleslitolthelextentloflone,landlithelmeasurelofldamageslshouldlbelthe
dealer’slprofitionlonelsale.”

3.22 Accordingly,llitlislconsistentiwithlithelprincipleloflfulllcompensationlforlanlaggrievedlpartylto
recoverllostlprofitsliforllostivolumelsales.IHowever,lanllaggrievedlpartylmaylnotlrecoverllostlprofits
forllostlvolumelunderlArticlel74land,linladdition,ldamageslunderlArticlel75'slsubstitute
transactig}nﬂformulaﬂbecause,ﬂinﬂthatﬂcircumstance,Uthe[laggrieved[lpartyﬂwouldﬂreceiveﬂdouble
recovery.

4. Thelaggrievedlpartylislentitledltoladditionallcostslreasonablyllincurredlaslalresultloflithe
breachllandloflmeasuresltakenltolmitigatelthelloss.

4.10Inlsomelcircumstancelalbreachloflcontractlmaylcauselanlaggrievedlipartyltolincurladditional
costslinlattemptsltolavoidlfurtherlloss.’ [Theselexpenses,lwhichlarelsometimeslreferreditolas
incidentalldamages,larelforllosslinladditionltolthelaggrievedlparty’sllosslinlvaluelfromlbeing
deprivedloflperformancelunderlthellcontract./WhilelArticlel74]doeslnotlexplicitlylprovidelforlthe
paymentloflincidentalldamages,lanlaggrievedlpartylislentitledltolrecoverltheseldamageslunderlithe
Article’slprincipleloflifulllcompensationlprovided,Jamonglotherlthings,lthatltheylarelreasonable.

4.2[Articlel74lprovideslnolexhaustivellistloflincidentalldamageslthatlmaylbelrecoverable.lInlthe
casellwherelalbuyerlrejectslthelgoodslwithoutljustificationlorlrefusesltolmakelpaymentlupon
deliveryloflithelgoodslasllagreedlinlthelcontract,ladditionallcostslincurredlbylanlaggrievedipartylin
orderltolavoidlereaterllossimaylincludelcostslincurredlinlstoringlotlpreservinglgoods. *Inlthelcase
oflallbreachlbylthelseller,lincidentalldamagesimaylincludelcostslincurredlinlstoringlorlipreserving
goods[Itlrlatﬂlrlaveﬂbeen[ldeliverecl[llate,|]01r[lwhiclr1|]arel]defective,Dandﬂaureﬂtol]beﬂreturnedl]tol]theﬂseller,83
aslwelllaslexpensesliforithelexpeditedishipmentloflalternativelgoods. IFurthermore,lanlaggrieved
buyerlmaylbelableltolrecover,laslincidentalldamages,lreasonableladdedlexpenseslincurredlin

” JUNITED STATES, Nerilv.[RetaillMarinelCorp. INewlYorkICourtloflAppeals,11972,1285IN.E.2dlp.13 11(quoting HAWKLAND, SALES
AND BULK SALES, ALL11958led.,lpp.1153054).

% See SCHLECHTRIEM,/SCHWENZER/Stoll/Gruber, op.lcit. lart.075,0901 1.1Allowinglanlaggrievedlpartyltolrecoverllostlprofitslin
additionltoldamageslalreadylincludingllostlprofitsiwouldlplacelthatlpartylinlalbetterleconomidlpositionlthanliflithelcontractlhad
beenlperformed. See GERMANY,ILGIMinchenl6IApr.12000,ICISGlonline.chl665.

8l SeelKorpela, Articlel74loflthelUnitedINationslConventionlonlContractslforlthellnternationallSalelofiGoods,1§03.3.2 [PACE REV.IORTHE
CISG 20040050(forthcoming); ¢f.0U.C.C.I801207100(U.S.).
UnderlArticlel77,0“(a]lpartylwholrelieslonlalbreachloflcontractimustltakelsuchlmeasureslaslarelreasonablelinlthelcircumstanceslto
mitigatelthelloss,lincludingllossloflprofit,lresultinglfromlthelbreach.”ICISGlart.077. SeelgenerallyJHONNOLD, op.lcit.,lpp.1456064; see
alsolSaidov, MethodslofILimitinglDamageslUnderlthelViennal ConventionlforlthellnternationallSaleloflGoods,l(Dec.12001), availablelat
<http://cisew3.law.pace.edu/cisg/biblio/saidov.htm!>.

82 Seelle.g.,JARBITRATION,IICClArbitrationlCaselNo.07585,010Jan.,0119921CISGlonline.chl105; seelalso
SCHLECHTRIEM/SCHWENZER/Stoll/Gruber, op.lcit.,lart.174,09018.

8 SeelGERMANY,ILGILandshut,150Apr.,01995,ICISGlonline.chl193;IAUSTRIA,IViennalArbitrallTribunal,1150Jun.019941CISGI
online.chl691;ISWEDEN,[ArbitrationlInstituteloflthelStockholmIChamberlofICommercelCaselNo.1107/1997, availablelat
<http://cisgw3.law.pace.edu/cases/980107s5.html>.

84 Seelle.g.,JUNITED STATES, DelchillCarrierlS.p.A.lv.0Rotorex Corp.,1U.S.CourtloflAppealsl(2ndICircuit),160Dec.11995,ICISGlonline.chl 140.
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ascertaininglwhetherlthelgoodslarelinlconformitylwithlthelcontractlinsofarlaslaldefectlwasllactually
establishedlandinoticeltolthelotherlpartylwaslgiven.®’

5. UnderlArticlel74,lthelaggrievedlpartylcannotlrecoverlexpenseslassociatedlwithllitigationlof
thelbreach.

5.10Articlel74ldoeslnotlexplicitlyladdresslthellpaymentloflattorneys’lfeeslandlcostslincurredibylan
aggrievedlpartylinlconnectionlwithlseekinglrelieflforlthelbreachloflcontractlfromlalthirdlparty,
suchllaslalcourtlorlarbitrationltribunall(“litigationllexpenses”).ISomelcourtslandlcommentators
believelthatlthelrecoverylofllitigationlexpenseslislalprocedurallmatterloutsidelthelscopeloflithe
Convention’sﬂsubstantiveﬂdamagesﬂprovisions.SéﬂHowever,Uotherﬂcourtsﬂandﬂcommentators[largue
thatlbasedlonlArticlel7(1),lthelConventionlmustlbelinterpretedlautonomouslylthat
characterizationslofldomesticllawlarellirrelevant,Jandlthatlrecourseltoldomesticllawlshouldlbelmade
onlylaslallastlresort./Underlthislview,litlislarguedlthatlArticlel74lmustibelbroadlylinterpretedlin
accordancelwithlthelprinciplelofifulllcompensation,lwhichlinecessarilylcallslforlthelconclusionlithat
anlaggrievedlpartylshouldlbellableltolrecoverllexpenseslassociatedliwithlvindicatinglitslrights.
Otherwise,lthelagerievedIpartylwouldlremain(lesslthaniwhole.”

5.2[Thelissueloflwhetherllitigationlexpenseslshouldlbelconsideredlasidamageslforlpurposeslof
Articlel74lcannotlbellresolvedlthroughlalsubstance/procedureldistinction.[Whetherlalmatterlis
consideredlsubstantivelorlprocedurallmaylvarylfromljurisdictionltoljurisdictionllandlmayldepend
onlthelcircumstancesloflalparticularicase. “IRelyingluponlsuchlaldistinctionlinlthislcontextlis
outdatedlandlunproductive.”’lInstead,Ithelanalysislshouldlfocuslonlwhetherlthelpaymentlof
litigationllexpenseslisldeliberatelylexcludedlfromlthelConventionlland,liflnot,lwhetherlthelissue

% See,le.g.,ISWEDEN, JArbitrationlInstituteloflthelStockholmIChamberloflCommercelCaselNo0.1107/1997, availablelat
http://cisgw3.law.pace.edu/cases/980107s5.html; GERMANY, BGH, 25 Jun.1997, CISG-online.ch 277; see also
SCHLECHTRIEM/SCHWENZER/Stoll/Gruber, op. cit., art. 74, 1 19; Korpela, op. cit. § 3.3.2; cf. U.C.C. § 2-715(1) (U.S)).

5 SedlUNITED STATES, ZapatalHermanosiSucesoresl.IHearthsidelBakinglCo., U.S.CourtloflAppealsl(7thICircuit),12002,0130F.3dlpp.
385,01388;Flechtner/Lookofsky, VivalZapatallAmericanlProcedurelandlCISGISubstancelinlalU.S.ICircuitlCourtloflAppeal [NINDOBONA
J. INT'L COM. L. & ARB.[p.1930(2003).1Underlthislview,laslalmatterloflproceduralllaw,lthelrecoverylofllitigationlexpenseslisitolbe
determinedlbylreferenceltoldomesticllawllotlapplicablelrulesiforlresolvingltheldispute. See Zapata, op.lcit.,13130F.3dlp.01388; seelalso
SCHLECHTRIEM/SCHWENZER/Stoll/Gruber, op.lcit.,lart.074,090200(“Thelcompensationloflcostslofllitigationl.l.[.lislgoverned
exclusivelylbylthelrelevant lexlfori.”); butlcf.]JSCHLECHTRIEM/SCHWENZER/Schlechtriem, op.lcit.,lIntroduction,lp.070(“Iflnational
courtslsimplylqualifylthelrecoverabilitylofilitigationlcostslandllawyers Ifeeslaslalprocedurallmatterlitolbeldecidedlunderltheirlown lex
fori,ItherebylcircumventinglArticlel74landlthelanalysisloflwhetherlsuchlcostslarelalriskltolbelbornelbylanylpartylhavingltollitigate
inlthelU.S. Itherelwilllsoonlbelmorelenclaveslofldomesticllaw,IwhichlforltheldecidingljudgelmaylseemlselflevidentlandIwhich
conformltolhislotlherlconvictions,lformedibylhistoriclruleslandlprecedents,Ibutlwhichlwilllnotlbelfollowedlinlotherljurisdictions
and,Ithereby,lwilllcauselanlerosionlofltheluniformitylachieved.”).

8 SeellgenerallylFelemegas, ThellAwardloflCounsel'slFeeslunderlArticlel 741CISG,linlZapatalHermanosISucesoreslv.1HearthsidellBakinglCo.
(2001), availableladl<http://cisgw3.law.pace.edu/cisg/biblio/felemegas 1.html>;[Zeller, InterpretationloflArticlel 7411ZapatalHermanos
v.IHearthsidelBakinglllWherelNext?,12004 NORDIC J. COM. LAWI1, availablelati<http://www.njcl.utu.fi>.

% See 102.5.10nelcommentatorlhaslproposedianioutcomeldeterminativeltestltolbelappliedlbylcourtslinljudgingiwhetherlanlissuelis
substantivelorlprocedural. SeelgenerallylOrlandi, ProcedurallLawllssueslandlLawlConventions,15IUNIFORM L. REV.0p.(2000).0Useloflan
outcomeldeterminativeltestlinlthelUnitedIStateslhaslgeneratedimuchlconfusion,Iparticularlylwithlrespectlitolthelapplicabilityloflthe
FederallRulesloflICivillProcedurelinlsituationsiwherelitlconflictslwithlstatellaw.lAslalresult,lthelUnitedIStatesISupremelCourt
eventuallylruledithatltheloutcomeldeterminativeltestldidinotldeterminelthelvaliditylofithelFederallRuleslofiCivillProcedurelinlcases
wherelthelruleslconflictedlwithlstatellaw. SeelUNITED STATES, Hannalv.IPlumer, op.lcit.; seelalso CHEMERINSKY, FEDERAL
JURISDICTION, Aspen,J4™ed.,12003,lp.132 1 (notinglthad problemlwithltheloutcomeldeterminativeltestlislthadvirtuallylanylrulelcan
determineltheloutcomeloflalcase”).

% SeelCarruthers, ThelSubstancelandiProcedurelDistinctionlinlConflictlofiLaws:IAlContinuinglDebatelinRelationltolDamages,}53IINT'L &
COMP. L.Q. p. 6910(2004).
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maylbelresolvedl“inlconformitylwithlthelgenerallprincipleslonlwhichl[thelConvention]lislbasedlor,
inlthelabsencelofllsuchlprinciples,linlconformitylwithllawllapplicablelbylvirtueloflithelrulesloflprivate
internationalllaw.””

5.30WhilelArticlel74ldoeslnotlexplicitlyllprovidelforlthelrecoverylofilitigationlexpensesllasldamages,
itldoesInotlprohibititheirlrecovery.lInladdition,lthelhistorylthatlledltoltheldraftingloflArticlel74lis
silentlonlthellissue.[Thus,lthelmattetlisinotlonelthatlexplicitlylfallsloutsidelthelConventionlandlit
islappropriateltollconsiderlwhetherlthelissuelmaylbelresolvedlthroughlalliberallinterpretationllof

Articlel74lor]“anlanalogicallapplicationloflspecificlprovisionslofithelConvention.””!

5.4[AlthoughlArticlel 74'slprinciplelofifulllcompensationlappearsltolsupportlthelviewlthatllitigation
expenseslishouldlbelrecoverablelinlorderltolmakelthellaggrievedlpartylwhole,lsuchlanlinterpretation
wouldlbelcontraryltolithelprincipleloflequalitylbetweenlbuyerslandlsellerslaslexpressedlinlArticles
45landi6 1. IfllegallexpenseslwerelawardedlasidamagesiunderlArticlel74,lanlanomalylwouldlresule
wherelonlylalsuccessfullclaimantiwouldlbelableltolrecoverllitigationlexpenses.” IThelabilitylto
recoverldamageslunderlArticlel74lislgroundedlonlalbreachloflcontract;lthus,lalsuccessful
respondentlwilllnotlbelableltolrecovetlitsllegallexpenseslifithelclaimantlhaslnotlcommittedla
breachloflcontract.” TTherefore,Ithelpurposeloflawardinglattorneys lfeeslandlcosts,ltolmakella

"UCISGlart.17(2).J0nelcommentatorlnotes:
Therellislstronglopinionlinlfavorlofithelviewlthatlithellabellgivenlbyldomestidllawlisinotlconclusivelasltolwhetherlalparticular
mattetl...lfallslwithinlthelConvention(HONNOLD,lUniformILaw,097).IThelsubstancelratherlthanlthellabellor
characterizationloflcompetinglrulelofldomesticllawldeterminesiwhetherlitlisldisplacedIbylthe]lConvention.lInldetermining
suchlquestions,Itheltribunal Jitlislsubmitted,lshouldlbelguidedibylthelprovisionsloflArticlel7 JandlgiveltolthelConvention
thelwidestIpossiblelapplicationlconsistentlwithlitslaimlaslalunifierlofllegallrulesigoverninglthelrelationshiplbetweenlparties
tolanlinternationallsale.

BIANCA/BONELL/Khoo, op.lcit.,Jart.14,0103.3.5.

'IHONNOLD, op.lcit.,Ip.1109; see also)]SCHLECHTRIEM/SCHWENZER/Schlechtriem, op.lcit. Jart.07 111012 7029.

’IArticlesl450andl6 1lprovidelequivalentiremediesltolbothlbuyerlandseller [respectively,Ifollowinglalfailurelofithelotherlpartylto

performlitslobligations. See CISGlarts.[45,161; seelalsolLiu, ComparsionlofICISGlAxticlel45,/6 1lremediallprovisionslandlcounterpart!PECL

articles08:1010andl8:102,12004INORDIC J. COM. L. pp. 1,02 availablelatl<http://cisgw3.law.pace.edu/cisg/text/annolartl6 1.html>

(discussinglparallellremediesllavailableltolbuyerlandlsellers).

% SeelFlechtner, RecoveringlAttorneysIFeeslasiDamageslunderithel U.N.Sales)Convention:lAl CaselStudylonlthelNewlInternationall Commercial

PracticelandllthelRolellofl Casel Lawlinl CISGlJurisprudence,lwithlCommentslonlZapatal HermanoslSucesores,IS.A.lv.[Hearthsidel Bakingl Co. 12 2IN W.

J.INT'L L. & BUS.lpp0121,01510(2002)IKeily, HoullDoeslthell Cookidl Crumblel LegallCostslUndedlalUniformlInterpretationloflthel United!Nations

ConventionlonlContractslforllthellnternationallSaleloflGoods,12003INORDIC J. COM. L.I1,0805.6, availablelat http://www.njcl.utu.fi;]lVanto,

Attorneys IFeeslasiDamagesllinlInternationall CommerciallLitigation,1150PACE INT'L L. REV.Ipp.1203,02211(2003).

%4 SeelVanto, op.lcit.,Ip.1221; seelalsolFlechtner, op.lcit.lp.1151; Keily, op.lcit.,1806.2(b). Onelcommentatorlhaslarguedithatitheloap

identifiedlbylthelanomalylwouldibelfilledlbyldomesticllawflinlaccordancelwithlArticlel7(2). See Zeller, op.lcit.,lp.110.0This,lhowever,

wouldlnotlresolvelthelproblemlaslsuccessfullrespondentimaylstilllnotlbelableltolrecoveryltheirllitigationlcosts.lAnother
commentatorlarguesithatlalclaimantlbreacheslaldutyloflloyaltylwhenlitlfileslalbreachloflcontractlaction,Ibutltheltribunalldetermines
thatlthelrespondentiwaslnotlinlbreach.lHellargueslthat,linlsuchlcase,lattorneys’lfeeslandlcostsimaylbelawardedlunderlthe

Convention. SeelFelemegas, op.lcit.,lp.0126.0Thislproposal,lhowever,lstemslfromlanloverlylstrainedlinterpretationloflthe
Convention.NeitherlthellanguagelnotlthelstructurelofithelConventionlsupportsithelimpositionloflliabilitylforlattorneys Ifeesland
costslonlthelclaimantlinlsuchlcircumstance. SeelFlechtner, op.lcit.,lp.0152.
InterpretinglArticlel74ltolprovidelforlthelrecoverylofllitigationlexpenseslincurredlbylalsuccessfullclaimantlalsolmaylconflict
withllotherwiselapplicablelproceduralllawslandirulesithatiregulatelthelamountloflattorneys’lfeeslthatlmaylbelrecovered.lForlexample,
inlalnumberloflcountries,lawardsloflattorneys’Ifeeslarelcalculatedlpursuantltolalfixedifeelschedulelthatimaylresultlinlanlaward
amountinglitollessithanlthellactuallfeelincurred.llflArticlel740werelinterpreteditolallowfforlthelrecoverylofilitigationlexpenses,ithen
thesellawslandlruleslpresumablylwouldlbelpreemptedibylthelConventionlbecauseltheylwouldlbelinconsistentlwithlthelprinciplelof
fulllcompensation.ISuchllpreemptionliwould,lhowever,lwouldiresultlinldisuniformitylbetweenlthelclaimantlandlrespondent.iDue
tolthelanomalyldiscussedlabove,lalsuccessfullrespondentlwouldibelforcedltolrecoverlexpensesllassociatediwithllitigationlunder
domestidllaws, butlbecauseloflpreemptionlsuchllawslwouldinotlapplyltolsuccessfullclaimants.[Suchlanlunequalltreatmentlislpatently
unfairlandlcontraryltolthelConvention.IOflcourse,lonelmaylarguelthatlthelabilityltolrecoverlattorneys’Ifeeslandicostslislla
substantivelmatterlthatlislgovernedibylthelConvention,Ibutltheldeterminationlofithelamountlislalprocedurallmatterithatlislsubject
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prevailinglpartylwholelforlcostslincurredlinllitigation,lwilllnotlbelrealizedlinlthosellcaseslwherelthe
respondentliprevails.”’IRemedieslarelthelcoreloficontractllaw,landltolinterpretlArticlel74ltolcreate
unequallrecoverylofldamageslbetweenlbuyerslandlsellerslislcontraryltoltheldesignloflthe
Convention.” THowever,lArticlel74ldoesInotlprecludelalcourtlorlarbitralltribunallfromlawarding
alpartylitslattorneys’lfeeslandlcostslwhenlthelcontractlprovideslforltheirlpaymentlorlwhen
authorizedlbylapplicablelrules.

6. Thelaggrievedlpartylislentitledltoldamageslforlpecuniaryllosslresultinglfromlclaimslbylthird
partieslaslalresultlofithellbreachlloflcontract.

6.10Albreachloflcontractlmaylnotlonlylcauselanllaggrievedlpartyltolsufferldirectlandlincidental
losses,lbutlalsollosseslfromldealinglwithlthirdlparties.[Thesellossesllarelsometimeslcalled
consequentialldamages.” [Forlexample,linlthelcaseloflalbreachlbylthelbuyer,lalsellerlmaylsuffer
consequentialldamageslresultinglfromIthelterminationloflcontractsiwithlsuppliers, “lorlfees
resultinglfromlaldishonoredicheck.”1Albuyerimaylbelableltolrecoverlconsequentialldamagesiwhen
thelsellerldeliversldefectivelgoods,ithelbuyerlresellslthemltolthirdlparties,landlithelbuyerlincurs
liabilityltolthelthirdIpartieslforldefectivelorinonlperformance.

6.2[Likeldirectlandlincidentalldamages,ltheseldamageslarelsubjectlitollimitationsloflforeseeability
andlmitigation.l[However,ltheselconceptsimayllbelmorellikelyltollimitlthelavailabilitylof
consequentialldamages."”’

tolapplicablellocalllawlandlrules.IThisldistinctionlislhighlylartificiallandiwouldlbelcontraryltolthelprinciplelofifulllcompensation
andlthelneedlforluniformity,Jparticularlylbecauselrecoverylofllitigationllexpensesiwouldivaryldependingloniithelapplicablelprocedural
lawlorlrules.

10therlpolicylreasonslforfawardinglattorneys lfeeslandicostslincludeldeterrencelandlpunishment. SeelReinganum,/LouisIL.IWilde,
Settlement,[Litigation,landlthelAllocationloflLitigationlCosts,11 7IRAND J. ECON.Ip.15570(1986)(discussingltheldeterrencelfunction
awardinglattorneys’Ifeeslserves);TWetter/Priem, CostslandITheirlAllocationlinlInternationallCommerciallArbitrations,]21AM. REV. INT'L
ARB.Ip.1249,13290(199 1)(arguinglthatlcourtslawardedlcostslandifeeslinlorderltolpunishlanlunsuccessfullplaintiffiforlbringinglalfalse
claimlorltolfinelallosingldefendantiforlunjustlylrefusinglthelplaintiff'siright) [Thellaterlislclearlylnotlalpolicyltolbelfurtherediby
Articlel74.

Moreover,linterpretinglthel CISGltolprovidelforlonelwaylfeelshiftinglwouldinotlservelthelgoalsibehindlsuchlalregime.JOnelway
feelshiftinglstatuteslareltypicallylenactedltolencouragellawlsuitslinlcertainlareaslbecauselitlislinlthellpubliclinterestltoldolsolotlto
equalizelthellitigationlstrengthlbetweenlthelparties,Jparticularlylinlsuitsibetweenlgovernmentslandlprivatelpartiesloflmodestimeans.
SeelgenerallylKrent, ExplaininglOnelWaylFeelShifting,1790VA. L. REV.Ip.020390(1993).IClaimantslinlCISGlsuitsldolnotlneedlonelway
feelshiftingllaslincentiveltolbringlsuit.INorldolsuchlsuitslaslalroutinelmatterlinvolvelclaimantsloflmodestimeanslsuinglgovernments.
Thus,lthelpurposesiforlconstruinglthelCISGlaslprovidinglforlallonelwaylfeelshiftinglschemelarelnoticompelling.

% SeellKeily, op.lcit.,1806.2(b); seelalsolBIANCA/BONELL/Bonell, op.cit. [102.2.10(statinglthatlinlinterpretinglthelConvention,[“courts
arellexpecteditoltakelalmuchlmorelliberallattitudelandltollook,lwhereverlappropriate,ltolthelunderlyinglpurposeslandlpolicieslof
individuallprovisionslasiwelllaslthelConventionlaslalwhole”).

%7, SeelSCHLECHTRIEM,/SCHWENZER/Stoll/Gruber, op.lcit. lart.174,1102 1.

% [SeelSCHLECHTRIEM,/SCHWENZER/Stoll/Gruber, op.it.,lart.074,0902 1(citinglcases).

% See GERMANY, OLGIMunchen,128[Jan.11998,ICISGlonline.chl339;IGERMANY, LGIBielefeld,120Aug.,11996.

1%, See GERMANY, BGH,125Nov.11998,ICISGlonline.chi353.

101 See ANDERSON, op.lcit.,[§011.3;ISCHLECHTRIEM,/SCHWENZER/Stoll/Gruber, op.lcit.,lart.174,1102 1.
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7. Thelaggrievedlpartylislentitled] tol damageslforllossll ofl goodwilllaslall consequencel ofl the
breach.

7.10Pecuniaryldamageslcausedlibyllallossloflgoodwilllalsollare,linlprinciple,Jcompensablelunder
Articlel74." “THowever,[Articlel74IdoesInotlpermitirecoverylofinonlmateriallloss.'” [ Therefore,
recoverylofldamageslforllossloflgoodwilllislavailablelonlylifithellaggrievedlpartylcanlestablishliwith
reasonablelcertaintylthatlitlsufferedlalfinancialllosslbecauseloflalbreachloflcontract. '

7.20WhilelArticlel 74ld oesInotllexpresslylprovidelforthelrecoverylofllossloflgoodwill,lsuchldamages
arelpermittediunderlthelArticle’slprincipleloflifulllcompensation. IInladdition,lbothlPECLIArticle
9:501(2)(a)landlUNIDROITIPrincipleslArticlel7.4. 2lallowlforlrecoverylloflgoodwill. 106

7.30Goodwill,lhowever,lislnotoriouslyldifficultltoldefine. T hus,litsllosslisIdifficultitolmeasure.
Losslofllgoodwilllcanlsimplylreferltolallossloflfuturellostlprofits.[Lossloflgoodwilllalsolhaslbeen
definedllaslaldeclinelinlbusinesslreputationlotlcommerciallimage,lquantifiedlbylthelretentionlof
customers.JAlternatively,llossloflgoodwilllhasllbeenldefinedllaslitheldecreaselinlthelvaluelofla
businessllinterest. “IBecauseltherellisinoluniformIdefinition,lsomeltribunalsihavelrequiredlalhigher
levelloflprooflforldamageslresultinglfromlallossloflgoodwill.lForllexample,linltheldecisionlof
HandelsgerichtldeslKantonslZurich,l100Februaryl1999,lthelCommerciallCourtlstatedlthat

damageslresultinglfromlallossloflgoodwilllmustibel“substantiatedlandlexplainediconcretely.” “lln

addition,linltheldecisionloflLandgericht/Darmstadt,190Mayl2000,lthelDistrictlCourtldenied
damagesliforllossloflgoodwilllbecauselthelbuyerlwasllunableltol“calculatelithelexactllosseslresulting

102 SeelSCHLECHTRIEM,/SCHWENZER/Stoll/Gruber, op.lcit.,lart.074,11012;0Blase/Hottler, op.lcit.;IDjakhongirlSaidov, Methodslof
LimitinglDamageslUnderlthelViennal ConventionlonlContractslforlthelInternationallSaleloflGoods,114IPACE INT'L L. REV.Ipp.1307,01328
(2001). ButlseelGERMANY, LGIMiinchen,13001Aug.12001,ICISGlonline.chl668I(holdinglthatldamagesldueltollossloflgoodwilllarelnot
availablelunderlConvention).lCommentatorslargue,lJhowever,Ithatlthelreasoninglinlthatlcaselwaslunsound. See
SCHLECHTRIEM/SCHWENZER/Stoll/Gruber, op.lcit.,lart.174,09012,0n.55; seellalso WADDAMS,lop.lcit.,lp.05350(notingl“nolcogent
reasonlwhyldamageslshouldInotlbelgivenlforllossloflreputationlinlalcontractlicase”);]MCGREGOR, op.lit.,1§0138(same).
1%, SeelSCHLECHTRIEM/SCHWENZER/Stoll/Gruber, op.lcit. lart.174,11012; butlseelSaidov, op.lcit. lpp 132903 20(arguinglforicategorylof
nonlmaterialldamagesliforlinjuryltolbusinesslreputation).
1% SeelFRANCE, StélCalzadosIMagnannilv.ISARLIShoesiGeneralllnternational ICAIGrenoble,12 100¢t.11999,ICISGlonline.chl574;
SWITZERLAND, HGIZurich,1100Feb.01999,ICISGlonline.chl488;GERMANY, LGIDarmstadt,19IMayl2000,ICISGlonline.chll560.
]OS.DBlasé/Hétder, op.cit.
e, SeelUNIDROITIPrincipleslart.07.4.20cmt.05;]PECLIart.019:501(2)landIn.4; seelalso Blasé¢/Hottler, op.Icit.
NumerousljurisdictionslapplyinglthelAmericanlUniformICommerciallCodelalsolpermitlrecoverylofldamagesldueltollosslof
goodwill. Seel ANDERSON, op.[cit.,1§011:31.
107 JCommentatorslexplain:
Manylbusinesspeoplelthinkloflgoodwilllinltermsloflalcompany’sirelationshiplwithlitslcustomers;Ithatlis,Jalcompanylwithlgood
servicelgenerateslgoodwilllamonglitslcustomers.lAlthoughlthislislanlaccuratelinterpretationlofigoodwill Itherelarelseverallothers.lFor
example,lunderlthelsolcalledlexcesslearningsimethodlforlestimatinglbusinessivalue,JalcompanylisiworthlthelsumloflthelFM V[ fair
marketvalue[lofllitsltangiblelassetslandlitsigoodwill.lInlthislscenario,lgoodwilllislcalculatedlasithelcapitalizedivalueloflthelcompany’s
“abovellaverage”learningslorlrateloflreturn.lInlotherlwords,lthelgoodwilllislalreflectionlofithelfactlthatlthelsubjectlcompanylis
earningllalireturnlgreaterithanlthelnormlforlinvestmentsloflalsimilarlrisk.IThus,lgoodwilllinlthislinstancelisithelcompany’slabilitylto
earnllabovellnormallprofits.[.[.[.
Thelfinallinterpretationloflgoodwilllrelatesitolalcompany’slbalancelsheet. [IGAAPI[GenerallylAcceptedlAccountinglPrinciples]ldoes
notlallowlalcompanyltolestimatelthelvalueloflitsigoodwilllandlthenlplacelthislfigurelonlthelbalancelsheet.lThelhistoricallcost
principlelmakeslsuchlanlentrylimpossiblelunderlGAAP.IHowever,linlthelcaseloflalbusinesslacquisition,lgoodwilllcanlbelplacedlon
thellpostacquisitionlbalancelsheet,IreflectinglthelexcesslpurchaselpricelpaidloverlthelFMVioflthelidentifiableltangiblelassets.[In
practice,lthislexcessimaylbelallocatedltolotherlintangiblelassetslbesideslgoodwilll(e.g.,Icustomerlbase,ltradelname).
GABEHART/BRINKLEY, THE BUSINESS VALUATION BOOK, A.M.A.,12002,JppJ116017.
JSeeANDERSON, op.lcit.,I8011:3 1;1Saidov, op.lcit.,lp.1330.
7. See HGIZurichI100Feb.11999, op.leit.
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fromItheldamagedlreputation.”' ‘THowever,Ithelfactithatlgoodwilllmaylbeldifficultitolmeasure
shouldlnotlresultlinlalrequirementloflalhigherllevelloflproofltolobtainlsuchldamages.lIndeed,
requiringlthatldamageslforllossloflgoodwilllbellcalculatedlexactlylwould,linlmanylcases,Iplacellan
insurmountablelburdenlonlthellaggrievedlpartylandlwouldlthwartlArticlel74'slprincipleloflfull
compensation.lItlislconsistentlwithlArticlel74lthat,llikelotherldamageslrecoverablelunderlthe
Article,Jdamages[forllossloflgoodwilllmaylbelawardedlif,Jamonglotherlthings,lthelaggrievedlparty
canllprovelwithlreasonablelcertaintylthatlitslreputationlhaslbeenldamagedibylthelbreach.

7 4lInlcertainlcases,lthellossloflgoodwilllmaylbelmeasuredibyllossloflprofits.[However,ltheselcases
presentlallpotentiallforldoublelrecoverylbecauselofltheloverlaplbetweenlgoodwillldamagesllandllost
profitsldamages.ISpecifically,Jcompensationlforltheldecreaselinlthelvaluelofithelaggrievedlparty’s
commerciallinterestimaylequallthelcompensationlitiwouldireceivelforlthellostifuturelprofits.  “lln
thislcircumstance,lthelaggrievedlpartylcannotlclaimldamageslforlthellosslofireturnlcustomers
resultinglfromlallossloflgoodwilllandlfuturellostiprofits. [Thislsituationloccurredlinltheldecision
oflLandgerichtiDarmstadt,191Mayl2000." “lInlthatlcase,lthelbuyerlaccusedlthelsellerlofldelivering
defectivellgoodslandlrefusingltolpaylthellcontractlprice.llnlalcounterclaim,lthelbuyerlclaimed
damageslresultinglfromlallosslofliturnoverlandlallossloflbusinessireputation.[ThelDistrictlCourt
explainedlthatltherelwaslnolbasislforlthelbuyer’slclaimlforldamageslforlallosslofligoodwill.IThe
courtlstatedlthatl“thel[buyer]lcannotlclaimlallossloflturnover,lonlthelonelhandl-lIwhichlcouldlbe
reimbursedlinlthelformlofllostlprofitsi-landlthen,lonlthelotherlhand,ltryltolgetladditional
compensationlforfallosslofireputation.”" "

7.5Nevertheless,Itherelmaylbelcircumstancesiwhenllanlaggrievedlpartylcouldlirecoverldamageslfor
allossloflgoodwill andllostlprofits.[Forlexample,lwhenlthelpromisor’slbreachlleventuallyllcauseslithe

promisee’slbusinessltolfail,lthelpromiseelmaylbelableltolrecover, intedlalia,llostlprofitslfromlthe
datelloflthelbreachluntilltheldaylthelwhenlthelbusinesslifailed,landlthenldamageslforlthe
destructionlofllitslbusiness,lthelvaluelofiwhichimaylincludellostlprofitslandllostigoodwill.'

19, Sedl GERMANY, LGIDarmstadt,191Mayl2000,ICISGlonline.chl560.

" [See 1102.102.90(discussingllevelloflproof/certaintylrequirement); seelalso)]ANDERSON, op.[cit.,08011.30(rejectinglanyl“stringent

standardlloflcertainty”lforldamagesldueltollosslofigoodwill)l(quotingMCCORMICK, HANDBOOKIONITHE LAWIOF DAMAGES, West,

1935,0p.1677;0Saidov, op.lcit.,lp.01330.
Oflcourse,lthelaggrievedlpartylwilllstilllhaveltolprove,Jamonglotherlthings,lthatlsuchldamageslwerelforeseeable.lInlfact,lsome

havelassertedlthatlitherelexistslalstricterlforeseeabilityltestlforllossloflgoodwill. See SCHLECHTRIEM,/SCHWENZER/Stoll/Gruber, op.

cit.,lart.174,17046.

"2 IWADDAMS, op.lcit.,lp.06 28;ILGIDarmstadt,190May12000, op.[cit.; seelalso ANDERSON, op.lcit.,J§111.30(statinglthat]“lostlfuture

profitsithatlarelnotliattributableltolanlerosionloflthelcustomerlbaseldolnotlconstitutelallosslofligoodwill”).

' SeelLGIDarmstadt,190Mayl2000, op.lcit.l(citingldangerlofldoublelrecovery).

"

" Seellid.

e, Cf.JUNITED STATES, LewisIRiverlGolflo.10.M.0Scottl&1Sons, Wash.[SupremelCourt,11993,18450P.2dlp.198 70(awardinglU.S.

$664,3400inldamageslforlbreachloflcontractlandlU.S.01$1,026,8000inldamageslforllosslonlsubsequentlsaleloflbusiness,lwhich

includedllosslresultinglfromldamageltolitsireputationlorigoodwill).
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8.1 Ifitherelhaslbeenlallbreachloflcontractlandlithenlthelaggrievedlpartylenterslintolalreasonable
substituteltransactionlwithoutlfirstlhavinglavoidedlthelcontract,lthellaggrievedlpartylmay
recoverldamageslunderlArticlel74,lthatlis,ltheldifferencelbetweenlthelcontractlpricelandlthe
substituteltransaction.

8.10Thellaggrievedlpartyllcanlsometimeslavoidlpartloflitsllosslaslalresultloflithelbreachlbylentering
intolalsubstituteltransaction.' [Ifithelaggrievedipartylavoidsithelcontractland,lwithinlalreasonable
timelandlallreasonablelmannerlthereafterlenterslintollalsubstituteltransaction,litlmaylrecover
damageslunderlArticlel750measuredlbyltheldifferencelbetweenlthelcontractlpricelandlthe
substituteltransactionltogetherfwithlanylfurtherldamages.' INevertheless,l[sometimeslanlaggrieved
partylmay,leitherlunderlaldutyltolmitigatelorlasllalprecautionarylmeasure,lorlboth,lenterlintola
substituteltransactionlafterlalbreachlbutlbeforellavoidinglthellcontract.lInlthislcircumstance,lthe
aggrievedlpartylshouldlbellableltolcalculateldamageslusinglithelsamelmethodlforlrecoveringldamages
underlArticlel75." IThatlis,;whenlthelaggrievedlpartylenterslintolalsubstituteltransactionlwithout
firstlhavinglavoidedlthelcontract,lthellaggrievedlpartylmaylrecoverlasldamageslunderlArticlel 74lthe
differencellbetweenlthelcontractlpricelandlthelsubstituteltransaction,lprovidedlthatlsuch
transactionlislreasonable. *IThelrationalelforlthislapproachlhaslbeenlexplainedlaslfollows:

[A]lbuyerlwholhaslreceivedlnonlconforminglgoods,lthelnonlconformitylnot
amountingltolalfundamentallbreachloflcontractlallowingllavoidance,lmustlbe
allowedltolconcludellalcoverlpurchaselinlorderltolcontinuelwithlhislproduction
and/orllperformlhislcontractslwithlhislclients./Despitelthelabsenceloflavoidance
and,ltherefore,lthelinapplicabilityloflArticlel750oflthelCISG,lthelbuyerlmustibe
allowedltolcalculatelitsldamageslonlthelbasisloflithelcostsloflithelcover
transaction.

"7 Seelgenerally]FARNSWORTH, op.lcit.,lpp.1216,0225.

"* ICISGlart.175.
' CfIGERMANY, OLGIHamburg,128]Feb.11997,/CISGlonline.chl261.
12 SeelSchlechtriem, DamageslAvoidancelofithelContractlandlPerformancellnterestlunderlthel CISG,IFESTSCHRIFT APOSTOLOUS
GEORGIADES, ATHENSI(forthcomingl2006); seelalso FARNSWORTH, op.lcit.,lpp.1224027 [Inlthislsituation,lthelaggrievedlpartyllislalso
entitledltolanylincidentallandlconsequentialldamages.
! Schlechtriem, op.lcit. Ip.04.lnlcalculatinglthelamountlofldamageslowedtolthelaggrievediparty,ithellossltolthelaggrievedparty
resultinglfromlthelbreachlmustlbeloffsetlbylanylgainsltolthelaggrievedlpartylresultinglfromlthelnonlperformancelofithelcontract.
ProfessorlSchlechtriemlnotes:
Ifithelbuyerlliquidatesithelcontractlbylclaiminglperformancellinterestiwithoutlavoidinglthelcontract,lhelhasltolkeeplthelnonl
conforminglgoods,lthelvalueloflwhichlhasltolbeltakenlintolaccountlinlthelcomputationloflthelbuyer’sltotalldamages.[Iflhelresells
thelgoodsl-levenlatlalhighldiscountlbecauselofitheirlnonkonformityl-Ithelproceedslhaveltolbelaccountediforlinlthelcalculationlof
damages.ILikewise,liflhelclaimslperformancelinterestlbecauselthelsellerlwaslinldelaylinldeliveringlthelgoods,Ibutlthenltenders,
althoughllate,landlthelbuyerlhasltoltakeldelivery,lbecauselhelcannotlavoidl(sinceltheldelaylmightinotlamountltolalfundamental
breachlorlanladditionallperiodlofltimelwaslnotlset),lthelvalueloflthelgoodslboughtlasicover,liflandlinsofarlasitheylcanlbelutilized,
orlthelproceedslifromlresellinglthem,Jhaveltolbeltakenlintolaccount.

1d.p.6.
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9. Damagesimustlnotlplacelthelaggrievedlpartylinlalbetterlpositionlthanlitlwouldlhavelenjoyed
iflthelcontractlhadllbeenlproperlylperformed.

A. Inlcalculatinglthelamountlofldamageslowedltolthelaggrievedlparty,lthellossltolthe
aggrievedpartylresultinglfromlthellbreachllisltolbeloffset,linlprinciple,lbylanylgainsltolthe
aggrievedlpartylresultinglfrom/thelnonlperformancelofithelcontract.

9.10Inlsomelcases,lalbreachlmaylprovidelmonetarylbenefitsltolanlaggrievedlipartylbylallowinglitlto
avoidlsomellosslorlsavelexpenseslthatlitiwouldlotherwiselhavelincurred.lInlthatlevent,lthe
compensablellosslsufferedlbylthelaggrievedlpartylaslalresultlofithellbreachlisltolbelloffsetlbylthe
benefitslithatlthelaggrievedlpartylreceivedlbecauseloflthelnonlperformancelofithelagreement.lAs
commentatorslpointlout,]“however,ladvantageslgainedlarelnotltolbeltakenlintollaccountlifitherellis
nolladequatelconnectionlwithlthellosslandlarelrelatedltolthelinjuredliparty’slownlexpenditurel(e.g.,
insurance);litiwouldlbelcontraryltolthelprinciplelofligoodifaithl(Articlelo(1))forlthelliablelpartylto
belexemptedibylthem.”'””

9.2 Thislapproachlislconsistentlwithlthelpracticelinlmostlcountries, * laslwelllaslwithlthe
UNIDROITIPrincipleslandlthelPECL.IThelUNIDROITIPrincipleslArticlel7.4.20stateslthat
accountlimustlbeltakenlofl“anylgainltolthellaggrievedlpartylresultinglfromlitslavoidancelofllcostlor
harm.” *IThelCommentltolthatlarticlelexplainsithatlthelpurposelofithisllanguagellisitolensurelthat
anllaggrievedlpartylisinotlenrichedlbyldamageslforlnonlperformance.lAccordingly,l“accountimust
beltakenloflanylgainliresultingltolthelaggrievedlpartylfromlnonlperformance,lwhetherlthatlbelinlthe
formlloflexpensesiwhichlitthadlnotlincurredi(e.g.,litldoesInotlhaveltolpaylthelcostloflalhotellroom
forlanlartistiwholfailsltolappear),lorloflallosslwhichlitthadlavoidedl(e.g.,linltheleventloflithelnonl
performancelofiwhatiwouldlhavelbeenlallosinglbargainlforlit).”'”

9.3[Bylcontrast,lthelPECLIdoeslnotlexplicitlylstatelthatlanyllossltolthelaggrievedlpartylmustlbe
offsetlbyllanylgainlresultinglfromlthelbreach.lHowever,lthelCommentltolPECLIArticlel9:5020states:

Thelaggrievedlpartylmustlbringlintolaccountlinlreductionlofldamageslany
compensatinglgainslwhichloffsetlitslloss;lonlylthelbalance,lthelnetlloss,lis
recoverable.[Similarly,linlcomputinglgainsloflwhichlthelaggrievedlpartylhaslbeen
deprived,lthelcostlitiwouldlhavelincurredllinlmakinglthoselgainsllislalcompensating
savinglwhichImustlbeldeductedltolproducelalnetigain.[Compensatinglgains
typicallylariselaslithelresultloflalcoverlitransactionlconcludedlbylthelaggrievedlparty.
Butllitlisliforlthelnonlperforminglpartyltolshowlthatltheltransactionlgeneratinglthe
gainsliwaslindeedlallsubstituteltransaction,laslopposedlitolaltransactionlconcluded
independentlylofitheldefault.lAlcompensatinglsavingloccursliwherelthelfuture
performancelfromlwhichlthelaggrievedlpartylhaslbeenldischargedlaslthelresultlof
thelnonlperformancelwouldlhavelinvolvedithelaggrievedipartylinlexpenditure. >

12 [SCHLECHTRIEM/SCHWENZER/Stoll/Gruber, op.lcit.Jart.074,11032.

. SeelFARNSWORTH, op.lcit.,18012.9;ITREITEL, op.lcit.,18§1149050; seellalso]lPECLIart.19:5020n.40(citinglnumerouslcasesland
authorities).

4 JUNIDROITIPrincipleslart.17.4.2.

B 1d. Jemt.[3.

126 IPECL4art.09:5020cmtlc.

123
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9.4IThelSecretariatiCommentarylprovideslithelfollowinglillustrationsloflithelappropriatelmeasure
ofldamageslunderllArticlel74:

Examplel[A]:IThelcontractlprovidediforlthelsalelforl$50,0000FOBlofl100lmachine
toolslwhichlwereltolbelmanufacturedlbylthelseller.IBuyerlrepudiatedlithelcontract
priotltolthelcommencementloflmanufacturelofitheltools.lflthelcontractlhadlbeen
performed,ISellerlwouldlhavelhadltotallcostslofl$45,000loflwhichI$40,0000would
havelrepresentedlcostslincurredlonlylbecauselloflthellexistencelloflthislcontractl(e.g.,
materials,Jlenergy,llaboutlhiredlforlthelcontractlorlpaidibylthelunitloflproduction)
andl$5,000lwouldlhavelrepresentedlanlallocationltolthislcontractlofltheloverhead
oflthelfirml(costloflborrowedlcapital lgeneralladministrativelexpense,ldepreciation
oflplantlandlequipment).lBecauselBuyerlrepudiatedlto [theJlcontract,SellerldidInot
expendlthel$40,0000inlcostslwhichlwouldlhavelbeenlincurredlbylreasonlofithe
existenceloflthislcontract./However,lthel$5,000lofloverheadiwhichlwerelallocated
tolthislcontractlwerelforlexpensesloflthelbusinessliwhichlwerelnotldependentlon
thelexistenceloflthelcontract.[Therefore,lthoselexpenseslcouldinotlbelreducedland,
unlesslthelSellerlhaslmadelotherlcontractsliwhichlhavellusedlhislentirelproductive
capacitylduringlthelperiodlofltimelinlquestion,laslalresultloflBuyer'slbreachlSeller
hasllostlthelallocationlofl$5,0000toloverheadlwhichlhelwouldlhavelreceivedlifithe
contractlhadlbeenlperformed.IThus,lthellosslforlwhichlBuyerlislliablelinlthis
examplellisI$10,000.

Contractlpricel$50,0000[less]lexpensesloflperformancelwhichlcouldibelsaved
$40,0000[equals]ilosslarisingloutloflbreachl$ 10,000.

Examplel[BJ:0If,IpriotltolBuyer'slirepudiationlofithellcontractlinlExamplel[A],0Seller
hadlalreadylincurredl$ 15,0000inlnonlrecoverablellexpenseslinlpartiperformancelof
thelcontract,ltheltotalldamagesiwouldlequall$25,000.

Examplel[Cl:IflthelproductloflthelpartlperformancelinlExamplel[Bllcouldibelsold
aslsalvageltolalthirdlpartylforl$5,000,1Seller'sllosslwouldibelreducedltol$20,000.

B.[PunitiveldamagesimaynotlbelawardedlunderlArticlel74loflthelConvention.

9.5 ThellConventionldoeslnotlprovidelforlthelpaymentloflpunitiveldamages.lPunitiveldamages,
alsolcalledlexemplaryldamages,larelsumsllawardedlinlexcessloflanylcompensatorylorlnominal
damageslinlorderltolpunishlalpartylforloutrageousimisconduct.*ISuchldamagesimaylnotlbe
awardedlunderllArticlel74lbecausellitllimitsldamagesltol“alsumlequalltolthelloss,lincludingllosslof
profit,lsufferedibylthelotherlpartylasialconsequencelofithelbreach.” IFurthermore,lawarding
punitiveldamageslislprecludedlunderlthelConventionlevenlifldomesticllawlpermitsithemlfor
breachloflcontractlbecauselthelConventionldoesInotlprovidelforitheirlpayment. “IHowever,

127‘USecretariatUCommentary, op.lcit.,Jart.0700[draftlcounterpartltol CISGlart.074],0905.

"8 IForflalcomparativelstudyloflpunitiveldamages,lseelGotanda, PunitivelDamages:IAIComparativel Analysis, 42 COLUM. ]. TRANSNAT'L
L. p. 3910(2004).IThelprohibitionlonlpunitiveldamagesldoesInot,linlprincipal Japplyltolclaimslforlliquidatedldamages.

' ICISGlart.174.

P Id.
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partieslmayllagreeltollallowllalcourtlorltribunalltollawardlpunitiveldamages,ltolthelextentlpermitted
underlapplicablellaw.”

CISGlIAdvisorylCouncillOpinionINo.l6:]Annex](CaselOverview)

Country/ Courtll/ Date DocketINo. | CISGI Details
Arbitration | Tribunal online
No.
Arbitral AdlHoc 150March - TheltribunallstatedIthatldamageslforlbreachlof
1963 contractllarelbasedlonlfulllcompensationlfor
economiclloss.
CaselName: - Reprintedlin 350I.L.R.01360(1967).
Sapphire
International
PetroleumslLtd.
v.INational
IranianlOillCo.
Arbitral ICC 10Jan.[1992 CaselNo. 105 |- Theltribunallawardedldamagesltolsellerliforlstorage
7585 costsloflmachinerylforlproductionllineloflfoamed
boards.

CasellAbstractlandlCommentary:
http://cisew3.law.pace.edu/cases/927585i1.html

Arbitral Arbitration | 130Julyl1993 Interim - TheltribunallheldlthelChineselbatterylmanufacturer
Institutelof Awardlof liablelforldamages,lbecauselthellossloflprofit
the 170July experiencedlbylthelSwedishlbuyerlwaslforeseeable
Stockholm 19920and andlalfairlrepresentationloflprospectivelearnings
Chamberlof Final duringlthelrelevantltimelperiod.
Commerce Awardlof . Reprintedlinlpertinentlpartlin XXIITY.B. COM. ARB.
130July (1997).
1993
Arbitral ICAC 210Apr.01994 | 61/1993 - Theltribunalldeniedlexchangelrateldamages,lbecause
Tribunal changeslinlcurrencylrateslwerelthelcreditor’s
(Russia) “domesticlaffair.”
Reprintedlinlpertinentlpartlin Saidov,lop.lcit.,lp.144
n.197
http://cisgw3.law.pace.edu/cases/94042 1r1.html
Arbitral ICC 1995 Final . InlthisinonICISGlcase,ltheltribunallheldlthatliwhen
Awardlin calculatingldamages,lthelfollowing
CaselNo. “counterbalancinglfactors”larelconsidered:lwhile
83620of therelmustlbelalsoundlbasislforlcalculation,lthe
1995 breachinglpartylcannotlescapelliabilitylsimply
becauselthelamountlofldamageslicannotlbe
determined.
ReprintedlinlpertinentlpartlinIXXII Y.B. COM. ARB.
164,01770(1997).

P! SeelENDERLEIN/MASKOW,/Knapp, op.lcit.,lp.0544.1ltlshouldlbelnotedithatlanlawardloflpunitiveldamagesimaylviolatelan

applicablelmandatorylrulelofllaw.lInlsuchlcase,lthelawardlorlthelportionlofithelawardinglpunitiveldamageslmaylbelinvalidlor
unenforceable. SeelgenerallylGotanda, AwardinglPunitivelDamageslinlInternationallCommerciallArbitrationlinlthelWakelofiIMastrobuono

v.IShearsonlLehmanlHutton,lInc.,138]HARV. INT'L L.J.0p.1590(1997).
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Arbitral

ICC

1996

Final
Awardlin
CasellNo.
784450of

1996

Theltribunallheldithellndianlmanufacturerlmetlits
burdenloflprovidinglreasonablelproofloflitsilost
profits,lbecauselthelclaimantlonlylhasltolprovidela
“reasonablellestimateloflithelloss,Ibasedlonlsuch
elementslaslarellavailable”landInotlprovelthemlwith
absolutelcertainty.

ReprintedlinIXXVIIY.B. COM. ARB. 167,11750(2001)

Arbitral

ICC

23[Jan.01997

8611/HV/]
K

236

http:

Theltribunallruledlthatlthelquestionlconcerninglthe

extentlthelaggrievedlpartylhasltolprovelthatlthey

sufferedldamageslislalprocedurallmatterlbeyondithe

scopeloflthelConvention.

Casel Text,1Abstract,landlCommentary:
cisgw3.law.pace.edu/cases/978611il.html

Arbitral

Arbitration
Institutelof
the
Stockholm
Chamberlof

Commerce

1997

CasellNo.
107/1997

Arbitral

AdlHoc

40Mayl1999
Case[Name:

Himpurna
California
EnergylLtd.IV.
P.T.I(Persero)
Perusahaan
ListruikNegara

Final
Awardlofl4
Mayl1999

Theltribunallheldlthelseller’slgoodsldidInot
conformltolthelcontractlandlawardedithelbuyer
foreseeableldamageslincluding,lthelcostloflstoring
andlpreservinglgoods,lthelcostlofifreight,linsurance,
andldutieslassociatedlwithldeliveryltolcustomers.
CasellText,lAbstract,landlCommentary:

http://cisgw3.law.pace.edu/cases/980107s5.html

Theltribunallstatedlthatlifldamagesiwerellimitedlto
whatlthelaggrievedlpartylhaslspentlinlreliancelon
thelcontract,lthelbreachinglpartylwouldlhavelan
incentiveltolbreachlwhenlthelcontractlislnollonger
inltheirlfinanciallinterest.

ReprintedlinIXXVIY.B. COM. ARB.[13,183084((2000).

Arbitral
Tribunal
(Russia)

ICAC

270ulyl1999

302/1996

779

http:

TheltribunallruledithatlthelRussianlsellerThadlfailed

tolgivelthelSwedishlbuyerlnoticeloflavoidanceloflthe

contractlwithinlalreasonableltimelafterlthelseller

knewlorlshouldlhavelknownlthelrelevantlfacts.

Casel Text,1Abstract,landlCommentary:
cisew3.law.pace.edu/cases/990727r1.html

Austria

Vienna
Arbitral
Tribunal

150Junel1994

SCHI4366

691

http:

Thelcourtlawardedldamagesitolbuyerlforlcostlof
storinglrolledimetallsheetslbeforelresale.
cisgw3.law.pace.edu/cases/940615a3.html

Austria

OGH

147jan.12002

710b
301/01t

643

Canada

Supreme
Courtllof
Canada

1979

Case[Name:
AsamerallOil
Corp.[v.0SealOil
&IGenerallCorp

Thelcourtlheldlthatlthelbuyerlwaslentitledito
recovetllosseslaslalresultlofithelseller’slnonl
performance,lincludingllossloflforeseeablelprofits
andlthelcostloflrepairingltheldefectivelgoods.
However,lsincelthelseller’slcontractlexcluded
consequentialldamages,lthelbuyerlcouldInotlirecover
otherldamageslitlsufferedlinlirelationltolitslcontract
withlanotherlconsumer.
CasellText,lAbstract,landlCommentary:

http://cisew3.law.pace.edu/cases/020114a3.html

Thelcourtlawardedldamagesiforlthelfailureltolreturn
shareslofllAsameralstocklbasedlonlthel“highest
intermediatelvalueloflthelstocklbetweenltheltimelof
itslconversionlandlalreasonableltimelafterlthe
owner”Thadlnoticeltolreplacellit.lp.16621Avoidable
lossesllarelnotlrecoverable.

Citation:{10S.C.R.0633
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Canada

Ontario
Court

160Dec.011998

Case[Name:

NovalToolland
MoldlInc.lv.
London
IndustrieslInc.

971GDI
41311
Windsor

572

http

Thelcourtlheldlthatlthelbuyerlwaslentitledlto
damageslforlthelmeasureslundertakenltolplacelthe
buyetlinlthelpositionlitiwouldlhavelbeenlinliflthe
sellerlhadlperformedithelcontract, i.e. thelextralcosts
incurredlbyllchanginglproducerslandl“graining”lthe
molds.

Casell Text,1Abstract,landlCommentary:

://cisgw3.law.pace.edu/cases/981216¢4.html

Finland

Helsinki
Courtllof
Appeals

2600ct.012000

Si00/82

1078

http:

Inlalcaselwhere,lthelsellerfwrongfullylrefusedito
deliverlalproductlthelbuyerlhadlnotlpreviouslylbeen
inlthelbusinessloflselling,lthellcourt,linlestimating
thelbuyer’sldamagelaslalresultlofithelseller’slbreach,
heldithatlthelbuyer’slsaleslgoallcouldinotibelusedlas
basislforlestimatingllostlprofits.
Casel Text,1Abstract,landlCommentary:
cisgw3.law.pace.edu/cases/001026f5.html

France

CAIGrenoble

2100c¢t.11999
Case[Name:

StélCalzados
Magnannillo.
SARLIShoes
General
International

96]/00101

574

http:

ThelcourtlheldlthatlthelFrenchlbuyerlwas,lin
principle,lentitledltoldamagesliresultinglfromlithe
Spanishlseller’slbreachlloflcontractlandlthatlthe
buyetlcouldlrecoverlitsllossloflcommercial
reputationlonlyliflitlcouldlprovelthatlsuchlloss
resultedlinlmonetaryldamages.
CasellText,lAbstract,landlCommentary:
cisew3.law.pace.edu/cases/991021f1.html

Germany

LG
Heidelberg

270jan.11981

On116/81

Germany

OLG
Dusseldorf

140Jan.01994

170U
146/93

119

http:

Thelcourtlruledithatlthelsellerlbearslthelrisklof
sufferinglexchangelrateldamageslbasedlonl“financial
nominalism”[[ULISIprecedent].IThelCourtlheld
thatlsincelthelcontractldidinotlevidencelan
agreementltolthelcontrary,lthelnominallvaluelofithe
sumlstatedliwasldefinitivelandlthelsellerlcouldinot
claimldamageslfromlthelbuyerlbasedlonlcurrency
fluctuation.

CasellText,lAbstract,landlCommentary:

http://cisgw3.law.pace.edu/cases/810127g1.html

Thelcourtlawardedldamageslforlexchangelratellosses
underlArticlel74.[Exchangelrateldamageslare
availablelwhenlthelaggrievedlpartylcanlshowlthatlif
itthadlreceivedlpaymentiwhenlduelitiwouldlhave
obtainedlalhigherllvaluelbylconvertinglthelmoney
intollitsllocallcurrency.
Casel Text,1Abstract,landlCommentary:
cisgw3.law.pace.edu/cases/940114g1.html

Germany

LGILandshut

50Apr.11995

5410
644/94

193

http:

Thelcourtlawardedibuyerldamageslforlcostslincurred

inlstoringlandlreturningldefectivelsportslclothing

Casel Text,1Abstract,landlCommentary:
cisgw3.law.pace.edu/cases/950405¢1.html

Germany

AGIMuchen

23[Junel1995

2710C
18968/94

368

Germany

LGITrier

1210c¢t.[11995

7MHO
78/95

160

http:

Thelcourtlruledithatlthelaggrievedlpartylislentitled
tolrecoverlthelcostsloflmeasureslundertakenltolplace
itlinlthelsamelpositionlitiwouldlhavelbeenllhadlthe
contractlbeenlproperlylperformed.[Thus,lthe
aggrievedlpartylwaslcompensatedliforlrepairing
defectivelgoods.

Casell Text,lAbstract,landlCommentary:

http://cisew3.law.pace.edu/cases/950623¢1.html

Thelcourtlruledithatlnonperformancellosslis
calculatedibyltakingltheldifferencelbetweenlthe
valueltolthelaggrievedlpartylofithelexpected
performancelandlthelvalueltolthelaggrievedlpartylof
what,liflanything,lwaslactuallylreceived.
CasellText,lAbstract,landlCommentary:
cislgwllaw.pace.edu cases/951012¢1.html
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Germany

LGIBielefeld

20Aug.11996

1210
120/95

ThelCourtlawardedlsellerlcostslofldishonored
checks.
Casell Text,lAbstract,landlCommentary:

http://cisew3.law.pace.edu/cases/960802¢1.html

Germany

OLGIKsIn

8]Jan. 11997

270U
58/96

217

Thelsellerloflitanninglmachinesldidinotlreturn,lby
thelagreedluponldate,JmachineslthatlitThadltaken
backltoladjust.IThelbuyerlthenlhiredlalthirdlpartylto
treatlitslleatherlgoods.[Thelcourtlruledlthat,Junder
Articlel74,Ithelbuyerlwaslentitledltolrecoverlthelsum
paidltolthelthirdlpartylbecauselthelhiringloflthat
partylwaslviewedlaslreasonablelunderlthe
circumstance.

CasellText,lAbstract,landlCommentary:

http://cisew3.law.pace.edu/cases/970108g1.html

Germany

OLG
Hamburg

280Feb.11997

11U
167/95

261

Thelcourtlawardedldamageslusinglthelformulalset
forthllinlArticlel750evenithoughltherelhadlbeenlno
avoidanceloflcontract.

Casell Text,1Abstract,landlCommentary:

http://cisew3.law.pace.edu/cases/970228g1.html

Germany

BGH

250Junel1997

VIIIIZR
300/96

277

Thelcourtlruledithatldamageslcanibelawardedlfor
assessmentlofldamageltolthelgoods
Casel Text,1Abstract,landlCommentary:

http://cisew3.law.pace.edu/cases/970625g2.html

Germany

OLG
Munchen

28[Jan.[1998

7y
3771/97

339

ThelCourtlawardedlsellerl“protestlfees”lincurredlin
tryingltollcashlbuyer’slcheck.
CasellText,lAbstract,land)Commentary:

Germany

BGH

250Nov.[11998

VIIIIZR
259/917

353

http://cisgw3.law.pace.edu/cases/980128¢1.html

. Thelcourtlstatedlthatl“(t]helseller’slliabilitylincludes
thelconsequentialldamageslthatlthelbuyerlsuffered
throughlreimbursementltolherlcustomerlforlthe
damageslcausedibylthelfoillnonlkconformity.”

Casell Text,lAbstract,land)Commentary:

http://cisew3.law.pace.edu/cases/981125¢1.html

Germany

LGIMiinchen

6[Apr.12000

12IHKO
4174/99

665

Thelcourtldeniedlthelbuyer’slclaimliforllostlprofits
onlithelgroundslthatlawardingldamagesltolbuyer
basedlonlsubstituteltransactionlformulalunder
Articlel75Imadelthelbuyerlwhole.

Casel Text,1Abstract,landlCommentary:

http://cisew3.law.pace.edu/cases/000406g1.html

Germany

LG
Darmstadt

9IMay2000

1000
72/00

560

Thelcourtlruledithatldamageslduelitollosslof
goodwilllarelavailablelonlylififinancialllosslis
established.

Casel Text,1Abstract,landlCommentary:

http://cisew3.law.pace.edu/cases/000509g1.html

Germany

LGIMiinchen

300Aug.12001

12IHKO
5593/01

668

Thelcourtlheldithatldamagesldueltollossloflgoodwill
arelnotllavailablelunderlConvention.
CasellText,lAbstract,landlCommentary:

Italy

District
CourtllPavia

290Dec.11999

Case[Name:
Tessilellv.Ixela

678

http://cisgw3.law.pace.edu/cases/010830g1.html

Losseslresultinglfromldeclininglexchangelrateslare
generallylregardedllasinotlbeinglcompensable.
Accordingltolthelcourt,lordinarylcurrency
devaluationllislintendedltolbelcompensatedithrough
thelawardingloflinterest.ITheltribunalldeniedlthe
rightltolrecoverllossesldueltolmonetaryldevaluation
wherelcurrencyloflagreementlwaslalsolcreditor’s
locallcurrency.

CasellText,lAbstract,landlCommentary:

http: cis&w_’).law.pace.edu cases/991229i3.html
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Netherland District 6IMayl1993 920159 454 Theltribunallawardedldamageslforlexchangelrate
s Court losseslunderlArticlel74.
Roermond Case[Name: Casell Text,lAbstract,landlCommentary:
GruppolIMAR http://cisgw3.law.pace.edu/cases/930506n1.html
v.IProtechlHorst
New Courtlof 140August Thelcourtlawardedldamageslforlexchangelrate
Zealand Appeal, 1981 losses.
Wellington Citation:11IN.Z.L.R.1361
Case[Name:
IsaadlNaylorl&
SonslLtd.[o.
NeulZealand
Cooperative
WoollMarketing
Switzerland | HGIZurich | 31IMayl1996 ZHK Casell Text,lAbstract,landlCommentary:
(Arbitral 273/95 http://cisgw3.law.pace.edu/cases/96053 1s1.html
Award).
Switzerland | HGIZurich | 50Feb.11997 HGI95 327 Thelcourtlawardedldamageslforlexchangelratellosses
0347 underlArticlel74.
. Casell Text,lAbstract,land)Commentary:
http://cisgw3.law.pace.edu/cases/970205s1.hetml
Switzerland | Bezirksgerich | 200Feb.01997 | TU171/95 426 |-  Thelcourtlruledithatlthequestionlofltolwhatlextent
tlderlSaane thelaggrievedlpartylhasltolprovelthatltheylsuffered
damageslislalprocedurallmatterlbeyondlthelscopelof
thelConvention.
Casel Text,1Abstract,landlCommentary:
http://cisgw3.law.pace.edu/cases/97022s1.html
Switzerland | HGIZutrich | 100Feb.,11999 HG 488 Thelcourtldeniedithelrecoverabilitylofldamages
970238.1 underlArticlel74lforlthellossloflchance.
Casel Text,1Abstract,landlCommentary:
http://cisgw3.law.pace.edu/cases/9902 10s1.html
Switzerland HGISt. 30Dec.2002 |HG.1999.8 | 1727 Thelcourtlawardedldamageslforlexchangelratellosses
Gallen 2IHGK underlArticlel74.01Alcreditorlislentitledltolclaim
CaselName: damageslforlanylsufferedlexchangelratellosslduelto
DTILtd.lw. thelbreach.IShelmaylclaimlthelamountlcalculated
IBIAG onlthelmorelfavorablelexchangelratelatimaturity.
Whenlalcreditorloflalforeignlcurrencyldebtlusually
conductsllitslbusinesslinlaldifferentlcurrency,
presumablylsuchllalpartylwouldlimmediatelylconvert
thelforeignlcurrencylandiithereforelbelentitledltolthe
valueldeterminedlbylthelexchangelratelatimaturity
oflthelobligation.
. CasellText,lAbstract,landlCommentary:
http://cisgw3.law.pace.edu/cases/021203s1.html
United Courtlof 1911 - Thelcourtlruledithatlanlaggrievedlpartylcould
Kingdom Appeal recoverldamageslforllosslofichanceltolwinlalbeauty
Case[Name: pageant,lbecauselsuchldamageslshouldlhavelbeen
withinlthelcontemplationloflithelpartieslatltheltime
Chaplinlv. thelcontractliwaslformed.
Hicks Citation: 20K.B.1786
United Courtlof 1976 Thelcourtlawardedldamagesliforlexchangelrate
Kingdom Appeal losses.
Case[Name: Citation:11976[A.C.0443,01465
Milliangoslv.
GeorgellFrank
(Textiles)ILtd.
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United Tx.ICt.lof 1917 Thelcourtlheldlthatldamageslforllossloflchancelare
States CivillAppeals specialldamageslthatlarelonlylrecoverablelifithe
CaselName: contractinglpartieslarelawarelofltheselpotential
damageslatltheltimelthelcontractlisimade.
KansasICity,IM Citation:11970S. W .[322
&10.IRy.ICo.[v.
Bell
United lowa 1920 Thelcourtlheldldamageslforllosslofichancelwere
States Supreme recoverablelbylalpersonlactivelylparticipatinglinla
Court CaselName: salesllcontestlthatlwaslunexpectedlyllcancelled,
becauselbothllpartieslicouldlhavelanticipatedlsuch
Wachtellv. damageslatlitheltimelthelcontractiwasimade.
NationallAlfalfa Citation: 176IN.W.1801
JournallCo.
United Texas 1938 Sincelthelplaintifflifaileditolpromptlylmeetlthe
States Supreme defendants’lcarlbatterylneeds,lthelcourtlawardedlthe
Court Case[Name: plaintiffltheldifferencelbetweenlmoneyllowedland
defendants’llostllprofits,lholdinglthatlthelpartylin
Southawest breachlcannotlescapelliabilitylsimplylbecauselitlis
BatterylCorp. . impossiblelforlthelaggrievedlpartyltolprecisely
Owenlletllal. calculatelhisldamages.
Citation: 1150S.W.2d01097
United | Cal.ICourtlof 1942 Asllalresultlofitheldefendant’slbreachlloflthellinen
States Appeals supplyllcontract,lthelcourtlawardedithelplaintiffithe
Case[Name: differencelbetweenlwhatlpaymentslwouldlhave
accruedlifithelcontractlwerelcompleted,llessithe
Oakland expenseslplaintiffiwouldlhavelincurredlby
California performance.[Thelcourtlheldlthatloverheadlcostsllare
TowellCo.lv. fixedlcostslthatlwerelunaffectedlbylnonlperformance
Sivils oflithelcontract,landlthus,Inotldeductedlfromlthe
plaintiff’sldamages.
Citation: 1260P.2d0651
United California 1955 Thelcourtlstatedlthat,levenlthoughlthelaggrieved
States Supreme partylhaslthelburdenloflprovingldamages,lsuch
Court CaselName: damagesIneedinotIbelpleadlwithlmathematical
precision.
California Citation: 2890P.2d1785
LettucelGrowers
v.lUnionlSugar
Co.
United California 1958 Thelcourtlheldlthatlthelplaintiff,lwhoselformer
States Courtlof employerlenjoinedlhimlfromlbuildinglalcompetitive
Appeals Case[Name: business,lcouldlrecoverlforllossloflprospective
profitslforlanlunestablishedlbusiness,lbecauselthe
Edwardsllo. occurrencellandlextentloflsuchldamageslwere
ContainedKraft establishedlwithlreasonablelcertainty.[Thelcourt
&lPaperdSupply notedlthatlanlaggrievedlpartylcanlestablishithe
Co. extentlofldamageslthroughltheluseloflexpert
testimony,leconomiclandlfinancialldata,lmarket
surveyslandlanalyses,lorlbusinesslrecordslofllsimilar
enterprises.
Citation:13270P.2d1622
United [ UnitedIStates 1960 Thelcourtlheldlthatlwherelthellossloflchancelfor
States Courtlof profitlislnotloutweighedlbylrisklofllosslandlwhere
Claims Case[Name: thelaggrievedlpartylcanlprovelcalculableldamages
withllreasonablelcertainty,lthelcourtlshouldlvalue
Lockellv.lUnited thosellostlopportunityldamages.
States Citation: 2830F.2d1521
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United | UnitedlStates 1965 ThelU.S.ISupremelCourtlabandonedithelsubstancel
States Supreme procedureldistinctionliforldetermininglthelvaliditylof
Court Case[Name: alfederallruleloficivillprocedurelwherellitmay
conflictiwithllalstatellawlbecausellsuchltestlwas
Hannallv. unworkable.
Plumer Citation: 3800U.S.1460
United | NYICourtlof 1972 Thelcourtlheldlthat,lalthoughlthelbreachinglbuyers
States Appeals arellentitledltolrecoverltheirldeposit,lthislamount
Case[Name: mustlbeloffsetlbylthelseller’sllossloflprofitlonlthe
salelandlincidentalldamages.
Nerilv.IRetail Citation: 285IN.E.2d1311
MarinelCorp.
United Kansas 1979 Thelcourtlheldlthatlanlaggrievedlpartylcould
States Supreme establishlthelextentlofldamageslthroughltheluselof
Court Case[Name: expertltestimony,Jleconomiclandlifinancialldata,
marketlsurveyslandlanalyses,lorlbusinessirecordslof
Butlerlv. similarlenterprises.
WestgatelState Citation: 596[P.2d1156
Bank
United Nebraska 1979 Thelcourtlaffirmediplaintiff slawardlofldamages
States Supreme fromlmachinelmanufacturer,lbecauselthelevidence
Court Case[Name: “waslsufficientltolfurnishlalreasonablelcertain
factuallbasislforlthelcomputationloflprobablellosses”
Alliancel Tractor oflthislrelativelylnewlbusiness.
&llmplement Citation: 281IN.W.2d01778,0782.
Co.lv.ILukens
Tooll&Diel Co.
United USICourtlof 1986 Alfireproofinglcontractorlonlalnuclearlpower
States Appealsl(5 h stationlwaslawardedldamageslwhenltheldefendant
Cir.) CaselName: breachedlalcontractlprovisionlregardinglaccess,
becauselthelcourtlheldlthatlplaintiffiproveditola
Baguwell reasonablelcertaintylthatlallossiwaslsustainedlorlwill
Coatingslv. belsustainedlevenlthoughlthelexactlamountlofithe
MiddlelS.IEnergy losslwaslunknown.
Citation: 7970F.2d01298
United Nevada 1986 Thelcourtlheldithatlthelplaintiff’slexpertltestimony
States Supreme shouldlhavelbeenladmittedlatltriallinlorderlproffer
Court Case[Name: anllevidenciarylbasislforllostlprofitsloflalnew
businesslenablingltheljuryltolweighltheltestimony
Houston andlreasonablylascertainlthellosses.
Exploration,lInc. Citation: 7280P.2d0437
v.IMeredith
United Supreme 1987 Thelcourtlheldlthatlthelinabilityloflthelaggrieved
States Courtlof partyltolpreciselylcalculatelone’sldamagesidoeslinot
Alabama Case[Name: enablelthelbreachinglpartylwholcausedltheldamage
tollescapelliability.[Therefore,lthelrisklofluncertainty
SupedlValu ofltheljury’slcalculationlmustlfalllonlthelbreaching
Stores,lInc.lv. party.
Peterson Citation:15060S0.02d1317,0330
United Wash. 1993 Thelcourtlheldlthatlexpertltestimonylassessing
States Supreme plaintiff’sllossloflbusinessligoodwilllwaslnotltoo
Court Case[Name: speculative;litherefore,lthelplaintifflbuyerlwas
LewislRiverlGolf entitledltoldamageslforllosslofiprofitslandiforllosslof
0.00.M.[Scotdl& businesslreputationlthatlresultedlfromlweedslinlthe
Sons seller’slseedlsupply.

Citation: 8450P.2d1987
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United | USICourtlof 1996 Thelcourtlheldithelplaintiffiwaslentitledltoldamages
States Appealsl(7th forllostlprofits,lbecauseltheldefendantlcontractor
Cir.) CaselName: couldlhavelanticipatedlthemlandlborelthelrisklof
uncertaintylinlestablishingldamageslaslthelbreaching
MidlAmerica party.
Tablewares,lInc. Citation: 1000F.3d1353
v.IMogil Trading
Co
United USICourtlof | 6lDecember 9507182, 140 Thelquestionlofltolwhatlextentlthelaggrievedlparty
States Appealsl(2nd 1995 9507186 hasltolprovelthatItheylsufferedldamageslisla
Cir.) procedurallmatterlbeyondithelscopeloflthe
Case[Name: Convention.[Damageslonlylneedltolbelprovediwith
reasonablelcertainty. [Thelaggrievedipartylislentitled
DelchilCarrier tolrecoverlthelcostsloflmeasureslundertakenltolplace
SpAlv.IRotorex itlinlthelsamelpositionlitlwouldlhavelbeenlhadlthe
Corp. contractlbeenlproperlylperformed.
Citation710F.3d01024
. Casel Text,1Abstract,landlCommentary:
http://cisgw3.law.pace.edu/cases/951206ul.html
United | UnitedIStates 1998 “Exceptlatlthelextremes,Itheltermsl‘substance’land
States Supreme ‘procedure’lpreciselyldescribelveryllittlelexcept
Court Case[Name: dichotomy,landlwhatltheylmeanlinlalparticular
contextlisllargelyldeterminedibylthelpurposeslifor
SunlOillCo.lv. whichltheldichotomylisldrawn.”
Wortman Citation: 4860U.S.0717
United USICourtlof 2002 Thelcourtlheldithatlissueslconcerninglthelawarding
States Appealsl(7th oflattorneys’lfeeslandlcostsiwereltolbelresolved
Cir.) Casel[Name: underldomesticlproceduralllawflandinotlunder
CISGlArticlel74.
Zapata Citation: 130F.3d1385,1388
Hermanos . CasellText,lAbstract,landlCommentary:
Sucesoreslv. http://cisgw3.law.pace.edu/cases/021119ul.html
Hearthside
BakinglCo.
United USICourtlof | 210Junel2002 625 InlalcaselinvolvinglthelCISG,lthelcourtlapplied
States Appealsl(4th Marylandllawltolresolvelthelexchangelratellissue.
Cir.) Case[Name: Citation:01370Fed.Appx.0687
. Casell Text,lAbstract,land)Commentary:
SchmitzWerke http://cisgw3.law.pace.edu/cases/02062 1ul.html
v.lRockland
United USIDistrict 120August 00ICiv. Thelcourtldeniedltheldefendant’slsummary
States Court, 2006 5189 judgmentimotionlwithlrespectltol TVT slclaims
Southern (RCC) underlCISGlArticlel740forlfundslpaidiforithe
Districtlof Case[Name: SchubertlSystem,litsllaborlandlservice,
NewllYork administrationloflithelBioboxIProject,landllost
TeeVeelToons, profits,lbecauselTVTlislentitledltolseekldamages
Incl(d/b/a equalltollosseslresultinglfromlithelbreachlthatlwere
TVTIRecords)I& foreseeablelatltheltimelthelcontractlwaslcreated.
StevelGottlieb, - Casel Text,1Abstract,landlCommentary:
Incl(d/b/a http://cisgw3.law.pace.edu/cases/060823ul.html
Biobox)llv.
Gerhard
SchubertlGmbH
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