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Abstract

General human rights instruments guarantee the right to a fair trial before independent and impartial court. 
International and national legislation explicitly provides that the court should be impartial. But how can we understand 
that the court is impartial? Should there be an objective decision or should there be impartial decision-making process?

Nowadays we often think about how it is possible to ensure judicial impartiality. How an impartial court may exist 
in democratic society, and whether a society should have any criteria of judicial impartiality to ensure that the public 
trusts the courts and judges.

The aim of the court’s decision is not only to achieve an equitable settlement of the case, but the decision shall 
be understandable for the society, and the decision shall be made in way that the society can say that the court is 
impartial. Through the court decision the court obtains the public confidence to the whole legal system and to the idea 
of the judicial state. Impartial court is the base of an independent and democratic society. 

Namely, an impartial court is the fundamental of people basic rights, which also makes important that the casa law 
has the most important public role, and the court decision shall be comprehended and accepted by the society.

Undoubtedly, political and economic changes affect the right, but the basic values of society remain. Even in ancient 
Egypt and in ancient Greece the judicial impartiality was the foundation of the fair trial. But that time concept meaning 
of ‘judicial impartiality’ has changed and is not equal to the modern understanding. That is happening due to the 
continuing changes in the society. Thus, it would have to say that the judge impartiality as a precondition for justice is 
derived from the values of society. Over the time public vision of how the judicial objectivity is attainable is changing, 
public perception of a fair decision and reasoning also is changing, but it does not affect the concept of ‘judicial 
impartiality’. The concept of judicial impartiality has been changing within the changes in the society and it reveals in 
each of the societies life period.

Today in the democratic European counties with the term ‘judicial impartiality’ we understand the court’s ability 
to treat the parties equally (rather than judicial behavior must always be equal); the court’s ability to make a ruling 
in such way that if a particular case will be ruled by another judge the ruling would be similar and with the same 
result. Today in all national legislation we are implementing the court’s duty to be impartial because the public demands 
for judicial impartiality increases.
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Introduction

All the human rights remedies and the instruments 
shall be guaranteed by judge impartiality. The research of 
subjective category of judicial impartiality has the theoretical 
and practical importance. In theory, the study of subjective 
category of judicial impartiality makes it possible to make 
evidentiary considerations as to whether a judicial impartiality 
has to be defined as written legal rule. Clarification of criteria 
of judicial impartiality can define the importance of judicial 
impartiality and its influence on the judicial system and 
judges.

The object of the research is the subjective category of 
judicial impartiality and its development during the centuries.

The report contains an element of scientific novelty 
provisions - the lack of trust of judicial system appears not 
because of judges less professional or bias but because the 
society become more democratic, express its view and 
understands its basic rights. The research shows the tendency 
of groundless exaggeration of judicial bias that is based on 

society’s attempt to define the category of judicial impartiality 
too wide. 

This shows that the problem of research of the concept 
of judicial impartiality takes one of the main role in the legal 
theory.

The aim of the research is to analyse the concept of 
judicial impartiality. The most important requirements for 
‘judicial impartiality’ will be discussed researching basically 
the democratic developed countries in the historical view.

The research methods are:
With the analytic method the concept of judicial 

impartiality is research in the historical sources and other 
legal sources. The comparison and evaluation is the base of 
the analysis.

The comparison method is used to establish the base of 
development of judicial impartiality. With the comparison 
method the concept of judicial impartiality is valuated.
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The definition of judicial impartiality

„Every person in life has to deal in one form or another, 
often very severe, with civil or criminal court. Therefore a 
correct understanding of the court tasks and the ways to 
achieve them, [..]... seems is an urgent need of each developed 
man.”1 Quite simple concept of 1915 didn’t lose its urgency 
even today.

The judicial impartiality as the important element of 
the society originates in ancients, for example in the Old 
Testimony we can see the defined principles on the judicial 
impartiality:  Thou shalt not follow a multitude to do evil; 
neither shalt thou speak in a cause to decline after many to 
wrest judgment: Neither shalt thou countenance a poor man 
in his cause. Thou shalt not wrest the judgment of thy poor in 
his cause. Keep thee far from a false matter; and the innocent 
and righteous slay thou not: for I will not justify the wicked. 
And thou shalt take no gift: for the gift blindeth the wise, and 
perverteth the words of the righteous. (Ex. 23:2-8)2

The concept of judicial impartiality, as today we 
understand it, is defined in most international and national 
laws and these laws emphasizes the principle of judicial 
impartiality as each person’s guaranteed minimum rights. For 
example The International Covenant on Civil and Political 
Rights Article 14 defines that all persons shall be equal before 
the courts and tribunals, furthermore in the determination 
of any criminal charge against him, or of his rights and 
obligations in a suit at law, everyone shall be entitled to a 
fair and public hearing by a competent, independent and 
impartial tribunal established by law.

The Human Rights Committee has unambiguously held 
that the right to be tried by an independent and impartial 
tribunal is an absolute right that may suffer no exception.3 
Thereby there are the rights that shall be applied in any 
circumstances and in any court.

The most important judicial impartiality modern definition 
comes since 1982, where the concept of impartiality appears 
in the decision of European Court of Human Rights, that is, 
impartiality normally denotes lack of prejudice or bias. But the 
Court has repeatedly held that what is at stake in maintaining 
the impartiality of the judiciary is the confidence which the 
courts in a democratic society must inspire in the accused, 
as far as criminal proceedings are concerned, and also in the 
public at large.4

The same definition is included in the opinion of the Lord 
of Appeal for Judgment in 2001 in Magill v. Porter case that 
states that the question is what the fair-minded and informed 
observer would have thought, and whether his conclusion 
would have been that there was real possibility of bias 5.

The most important international laws and court judgments 
unanimity recognizes that judicial impartiality normally 
denotes absence of prejudice or bias, and a distinction can 
be drawn in this context between a subjective approach, that 
is endeavouring to ascertain the personal conviction of a 
given judge in a given case, and an objective approach, that 
is determining whether he offered guarantees sufficient to 
exclude any legitimate doubt in this respect.6

For example, the Unites States Code of Judicial Conduct 
requires a judge to be disqualified from presiding over any 
proceeding in which the judge’s impartiality might reasonably 
be questioned. This means that judges are disqualified from 

presiding over cases not only when they are in fact bias to 
one side or the other, but also when there is an appearance of 
bias to the reasonable observer. Hence, judges are expected 
to avoid not only actual partiality, but the appearance of it as 
well, because the appearance of a judge who is not impartial 
diminishes public confidence in the judiciary and degrades 
the justice system.7

Therefor there are grounds to admit that judicial 
impartiality is ensured when the society recognize it. That 
is the judicial impartiality is guaranteed not only by the 
implementing the law, but the society shall be assured that the 
impartiality is ensured and the court implements the law fairly 
and accurately.

Today’s the concept of the judge impartiality is in 
possession of the social characteristic.

Latvian lawyer of the arbitration court Leons Modris 
Lula-Frankevics (Leons Modris Ļūļa-Frankēvics) once 
remarked that the definition of judicial impartiality is very 
simply – people can make mistake, but this can’t be made 
intentionally.8

The development of concept of judicial impartiality

There is a reason to assert that the concept of judicial 
impartiality as a part of a society didn’t dominate in all history 
periods. Previously the judge impartiality was understood only 
as the judge duty to implement the law fairly and accurately.

The concept of judicial impartiality as a research topic or 
the topic of the discussion was known even since 13 century 
in all developed countries.

Later, since 15 century, the judicial impartiality as the 
legal principle in different societies wasn’t emphasized a lot. 
The concept as itself was known but not dominated in the 
court system – from the time when the Holy Roman Empire 
adopted (ancient) Roman law as the national law – circa 
1494, protesting judicial incompetence, and having nothing 
whatever to do with judicial impartiality9. Namely it is 
possible to come to a conclusion that judicial impartiality as 
the compulsory criteria of judging existed but this principle 
wasn’t uppermost in the legal system. The judicial impartiality 
had society importance that times and this concept wasn’t 
called into question. There was no need to define the judicial 
impartiality in the law because the principle was a symbol of 
a fair court.

Of course there were precedents when judicial impartiality 
was doubted, and such doubts were the reason of developing 
modern legal system. For example, in 1557 during the French 
monarchy the Privy Council (also known as “Conseil privé” 
or “Conseil d’État privé”, or “Conseil des parties”10) was 
established. The need of establishing such legal authority (a 
completely autonomous court of justice) was the doubts of the 
King’s council, the doubts of its impartiality. 

The history shows that the court as the representative of 
the society was the authority that should undoubtedly ensure 
judicial impartiality.

In 17 century the concept of judicial impartiality increases 
in the society but it is valued as the clearly understood concept 
that does not need any additional interpretations.11

However, that time, although the clear criteria of judicial 
impartiality and specific requirements for the court were not 
inquired, it can be seen the first modern interpretation of the 
concept of judicial impartiality, that is, the interpretation 
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of judicial impartiality that we accept today. For example, 
describing the court procedure and its impartiality, one 
important feature was underlined to the judged “direct 
proceedings with scrupulous fairness toward prisoners”.12 Ie 
it was said that the court not just impartial and fair, but it is 
impartial and fair to the prisoner, to the accused person in 
criminal cases or any other party of the process. So the social 
criteria get its higher value – the judicial impartiality is valued 
not only by the court, but also by the society.

Just one century away, when the establishment of the court 
was considered as the method that will ensure the judicial 
impartiality, the 17 century society again doubts its own 
promoted method and tries to invent new method to ensure 
the judicial impartiality of the courts. 

The judicial impartiality as one of the main court principle 
is discussed also in the later time period, and its value 
increases. On September 17, 1787, in Philadelphia, citizens 
gathered outside Independence Hall as word spread that the 
deliberations of the Constitutional Convention had concluded. 
[..] This assault upon judicial impartiality is a growing cancer 
upon our constitutional republic.13

In 19 century the first criteria of judicial impartiality are 
developing: the personal interest of the case and cognate14.

Simultaneously, the society is invited to agree to an 
undistorted understanding of judicial impartiality, not 
interpreting this concept extended, and to admit that the 
symbol of judiciary always will be impartiality and fairness. 
The history shows that the state as the representative of the 
democratic society invites the society not to doubt the court 
impartiality – we shall never call in question the probity and 
judicial impartiality of a French jury. I believe that it would 
be unjust to do so; there are not materials for a packet panel; 
the spirit of a French jurors is too versatile and independent 
of the system15.

The judicial impartiality in the democratic countries 
always was a fundamental component of the justice.

At the end of 19 century, not only the judicial impartiality 
is researched as the main court principle, but the strict criteria 
of judicial impartiality are set. For instance, one of such 
criteria was political bias or personal prejudice.16

The political non-intervention as the treat of judicial 
impartiality is discussed in different counties, and the clear 
position on the court independence and its separation from 
other state powers is detected. The court can’t intervene into 
political work, and its intervention makes reasonable doubts 
of the judicial impartiality.17

Beginning with 20 century the society starts to discuss 
the concept of judicial impartiality and the discussion is 
about ensuring the judicial impartiality in the court system. 
The society and political process requires not only fairness 
judgment, but it requires fairness judgment for the society; 
the society requires its own fairness and therefore the society 
each time examines the court decision whether the principles 
of fair trial are ensured.

Public lack of trust in the court system becomes higher, 
and therefore it becomes necessary to develop legislation 
to such an important principle as judicial impartiality. For 
example it is said in the legal publication that it had the public 
effect of shaking confidence in the judicial impartiality18.

Why this trust to the court system decreases? We shall 
say that the role of the person and the state changed during 

this time period, and therefore the role of the court changed. 
The lack of trust appear not because the judged become less 
professional or bias, but because the society become more 
democratic, express its view and understands its basic rights.

The society lack of trust contributed to a number of 
international legislation, as well as to the court’s duty to be 
impartial.

The whole society facilitates implementation of the 
various tools that focus on the public mind of its own, namely, 
with these instruments the public is ready to believe in judicial 
impartiality.

On the one hand the pubic says that it doesn’t believe in 
judicial impartiality, but on the other hand the society allows 
certain measures, which, however, will satisfy the needs of 
preservation. Thus, international law is incorporated the 
general legal principle that the court must be impartial, and 
therefore the national legislation, case law and doctrine are 
found in a variety of criteria that define either the impartiality 
of the court, either possible judicial bias criteria.

Public pressure and the loss of trust determine the 
consequences of Second World War, after which the people 
felt the need for greater protection and stability.

International Covenant on Civil and Political Rights19 
article 14.1 says that all persons shall be equal before the 
courts and tribunals. In the determination of any criminal 
charge against him, or of his rights and obligations in a suit at 
law, everyone shall be entitled to a fair and public hearing by 
a competent, independent and impartial tribunal established 
by law. 

Here it is seen that the international laws emphases 
the value of the concept of judicial impartiality. Professor 
Christian Tomuschat (Berlin) says that after the horrors of 
World War II, a broad consensus emerged at the worldwide 
level demanding that the individual human being be placed 
under the protection of the international community.20

Another one important international document that took 
into force on 1985 is United Nations Basic Principles on the 
Independence of the Judiciary21. The article 2 says that the 
judiciary shall decide matters before them impartially, on the 
basis of facts and in accordance with the law, without any 
restrictions, improper influences, inducements, pressures, 
threats or interferences, direct or indirect, from any quarter 
or for any reason.

The society need to get more confidence in the fair trial 
facilitating another international act that shows the reasonable 
doubt of the society that trust of a fair trial had been diminished.

On November 1, 1998 the European Convention on 
Human Rights22 came into force. Article 6 provides a detailed 
description of right to a fair trial, including the right to a public 
hearing before an independent and impartial tribunal within 
reasonable time, and today judicial impartiality as a justice 
basic value is analysed in the European Court of Human 
Rights. One of the first judgments that define the concept of 
judicial impartiality and the possible violation of the Article 
6 was made in 1982. The definition judicial impartiality had 
been defined in the judgment of the Court of Human rights in 
the case Piersack v. Belgium: “Impartiality” normally denotes 
lack of prejudice or bias23. 

According to the several judgments made by the European 
Court of Human rights the society can define the list of the 
indication that determines the judicial impartiality. 
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Also during the development of the justice system the 
criteria of judicial impartiality were defined. The huge input 
into developing the concept of judicial impartiality is made 
by prof. Touchie J.CW, who defines three criteria under which 
the impartiality of decision can be assessed: replicability of 
decision, commonality of criteria of validity and similarity of 
rank-order over such criteria.24

For instance, proceeding the implementation of the general 
principles into national laws, the United States of America 
in 1974 amended the federal recusal law, that specifically 
removed any so-called “duty to sit” in favour of a general 
standard requiring recusal if there is a reasonable basis for 
doubting the judge’s impartiality. The purpose of that change 
was to enhance public confidence in the impartiality and 
fairness of the judicial system.25

Namely, researching the principle of judicial impartiality 
in the historical development there was a need for legislative 
action to regulate the observance of the principle. A clear 
understanding of judicial impartiality being undermined 
because of the society’s expressed doubt, and at the same time 
the society begins to develop different measures to ensure the 
judicial impartiality.

Further steps on developing the judicial impartiality

During the research it was shown that if the judicial 
impartiality was doubtless till 17 century, then the first doubts 
arise in the late 18 century and in the beginning of 19 century.

Different historical process encouraged the need for 
society to define their basic rights into legal acts. Also today 
we see the tendency towards the weakening the society 
sureness of the judicial impartiality. On the edge of 18 
and 19 century there was the start of the process were the 
society’s distrustfulness prevail over the judicial system 
and determined its Such tendency is continuing and today 
the legal system has to make the researches not only on the 
defining the necessary indications or criteria on how to ensure 
the judicial impartiality, but the most important today is to 
develop the instrument on how to make society to trust on fair 
trail, and here not only legal instruments, but social, politics, 
psychological etc. instrument become more important.

The exaggerating the doubts of judicial impartiality 
will lay the judicial system and all society to irreversible 
frustration.

The problem of unreasonable society doubt on lack of 
judicial impartiality and on judge unreasonable refuses to 
recuse already is started to be researched, but still the future 
of judicial impartiality looks bleak26.

In the democratic states the judicial impartiality is ensured 
and the state has to control the society on its requirements on 
more impartial courts. The democracy means the power of the 
people, but the court system is also the part of this society. We 
can’t look on the court and the society separately – the court is 
represented by the professional society. Therefore it is shall be 
critically valued that the society doubt the judicial impartiality 
because in such way the society doubts its own principles. 
Society is unimaginably more complex now, several centuries 
on, and of course the needs of society grow, but these needs 
can’t disrupt the society. The aim of the state is not to allow 
the society self-disruption.

Different philosophical concepts of impartiality exist. 
According to Bernard Gert, “A is impartial in respect R 

with regard to group G if and only if A’s actions in respect 
R are not influenced at all by which member(s) of G benefit 
or are harmed by these actions.”27 Impartiality does not 
require, however, that individuals are treated equally under 
all circumstances; therefore the concept that there shall be 
strict criteria of judicial impartiality is false. People should be 
treated differently if they merit different treatment according 
to external and objective morality. Impartiality requires is not 
that everyone receive equal treatment, but rather that everyone 
be treated as an equal.28

According to the mentioned, if the society will follow 
the concept that the criteria of judicial impartiality shall be 
defined, the society will disrupt itself due to the fact that such 
criteria are against of the definition of the judicial impartiality.

Conclusions

1. The principle of court impartiality and independence 
is not only the prerequisite for democratic society but 
also requires the society’s progress to the rule of law;

2. The doubts about the judicial impartiality as the value 
appears on the edge of 18 and 19 century, that was 
determined by the social and political process;

3. The lack of trust of judicial system appears not because 
of judges less professional or bias but because the 
society become more democratic, express its view and 
understands its basic rights;

4. In the future the society has to realize the increasing 
of the doubts of the judicial impartiality, and the 
democratic society has to provide the limits of its 
doubts.

5. The definition of the criteria of judicial impartiality 
will disrupt the society.
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