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Abstract

This article examines the question of whether the Shari*ah is
compatible with the principle and procedural form of western
consgtitutionalism. The article will answer this question by look-
ing at the arguments put forth by opponents of Islamic constitu-
tional law and various counter-aguments. Using the substantive
approach, | assert that the Shariah is compatible with constitu-
tionalism. This position rejects both the fundamentalists' and the
secularists’ views on this subject. The Shari*ah’s principles can
be aformal source or an inspiration to a constitution.

Introduction

While congtitutionalismin the West ismostly identified with secular thought !
Idamic condtitutionalism, which incorporates some religious elements, has
atracted growing interest in recent years. For indance, the Bush administra:
tion’ sresponseto the events of 9/11 radically transformed the Situationiin Iraq
and Afghanistan, and both countries are now rewriting their congtitutions. As
Ann Elizabeth Mayer points out, Idamic congtitutionaism is congtitutional-
ismthat is, in someform, based on Idamic principles, as opposed to the con-
stitutionalism developed in countriesthat happen to be Mudim but which has
not been informed by distinctively Idamic principles.?

Severa Muslim scholars, among them Muhammad Asacf and Abul
A’laa-Maududi,* have written on such aspects of constitutional issues as
human rights and the separation of powers. However, in genera their
works fall into apologetics, as Chibli Mallat points out:
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Whether for the classical age or for the contemporary Muslim world,
scholarly research on public law must respect a set of axiomatic require-
ments. First, the perusal of the tradition cannot be construed as a mere
retrospective reading. By simply projecting present-day concepts back-
wards, it is al too easy to force the present into the past either in an
apologetically contrived or haughtily dismissive manner. The approach
is apologetic and contrived when Bills of Rights are read into, say, the
Caliphate of "Umar, with the presupposition that the “just” qualities of
“Umear included the complex and articulate precepts of constitutional
balance one finds in modern texts.®

Thefall of the Ottoman Empire also contributed to the lack of ISlamic
constitutional thought, since it was the last calipha state. Even books on
political law (figh siyasah) written in the twentieth century by
‘ Abdurrahman Taj° and Ahmad Shalabi,” for instance, refer to the ideas
and practices of an Ilamic state that existed more than a thousand years
ago.® This means that they are ssimply repeating opinions from figh books
written several centuries ago without making any modifications through
ijtihad (reinterpretation) and without trying to link the Qur’anic revela-
tion and modern problems in a modern nation-state. In other words, what
Islamic constitutionalism entails remains contested among Muslims, as
well as among western scholars who study the topic.®

Condtitutional law can be defined as the law that regulates a state’s
government. It is concerned with the struggle between rival contenders
for power and the question of what limits should be imposed on the gov-
ernment. In aminimalist sense of the term, a constitution consists of a set
of rules or norms that create, structure, and define the limits of govern-
mental power or authority. In this way, al states have constitutions and
all states are congtitutional states. However, it should be noted that hav-
ing a constitution — written or unwritten — does not necessarily mean that
a state follows constitutionalism. In other words, constitutionalism does
not reside only in the powers of the state.

When scholarstalk of congtitutionalism, they normally mean not only
that rules create legidative, executive, and judicial powers, but that these
rules impose limits on those powers. As a concept, constitutionalism is
wider and broader than the text of a constitution. For instance, a state can
have a written constitution that is against the spirit of constitutionalism.

Louis Henkin defines condtitutionalism as condtituting the following
elements. (1) government according to the congtitution, (2) separation of
power, (3) sovereignty of the people and democratic government, (4) corr
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gtitutiona review, (5) independent judiciary, (6) limited government subject
to abill of individual rights, (7) controlling the police, (8) civilian control
of the military, and (9) no state power, or very limited and strictly circum-
scribed state power, to suspend the operation of some parts of, or the entire,
constitution.*® The philosophy behind the doctrine isthat the people become
the best judges about what is and what is not in their own interest.*

The main question is: What is the relationship between the Shari ah
and constitutionalism? This article will answer this question by looking at
the arguments put forward by opponents of Islamic constitutiona law and
their counter-arguments. One group takes the view that not only is the
Shari“ah sufficient to meet the Mudlims' needs, and that, therefore, they
do not need constitutionalism, but also that the Shari“ah, as God' s law, is
above the constitution. The Shari ah has aready provided a unique sys-
tem of government or politics. Another group believes that Islam (includ-
ing the Shari ah) has no relationship with state affairs. According to this
group, a congtitution should not be used to enforce the Shari ah.

Although both groups have different arguments, they share the same
conclusion: The nature and characteristics of the Shari’ah do not permit
them to acknowledge the relationship between the Shari*ah and constitu-
tionalism. This article argues that the Shari ah is neither above nor outside
the congtitution. Instead, the principles of the Shari ah and constitutional-
ism can walk together. However, reform of the Shari“ah is needed to artic-
ulate the procedural and institutional mechanisms of Idamic congtitutiona
law, particularly to draw a clear line of authority and accountability.

Authoritarianism and Secularism

In this section, | discuss the arguments opposing the compatibility of the
Shari"ah and congtitutionalism. The first four arguments are offered by
fundamentalist groups, while the rest are provided by secularist groups.
As pointed out above, athough each authoritarian and secularist group
has its own reasons, they share a similar view that the Shariah is not
compatible with constitutionalism.

The Fundamentalists Arguments. ARGUMENT 1. Islamic law is
immutable because the authoritarian, divine, and absol ute concept of law
in Iam does not alow change in lega concepts and ingtitutions. The
Shari“ah is immutable, regardless of history, time, culture, and location,
asit did not develop an adequate methodology of legal change. Muslims
may change, but Islam will not. This means that the rulings pronounced
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by the Shari ah are static, final, eternal, absolute, and unalterable. In other
words, itsidealistic nature, its religious nature, itsrigidity, and its casuis-
tic nature lead to the Shari ah’s immutability. 2 This position is not com-
patible with the nature of a constitution which can be amended, modified,
reformed, or even replaced.

ARGUMENT 2 The Shari ah is based on God' s revelation. Thus, the
source of Islamic law is God’ s will, which is absolute and unchangesble.
There has always been a close connection between Islamic law and the-
ology. This means that the existing laws must operate within the bound-
aries set by the Shari“ah. In other words, real power lies with God.” This
condition contradicts the nature of constitutionalism, which is based on
the peopl€e s will. Following the point above, the Shari ah states that sov-
ereignty belongs to God, not to the people* This means that the govern-
ment must act according to the Shariah. This group also argues that the
fact that alegidative measure is supported by a majority does not neces-
sarily imply that it isa“right” measure. The underlying assumption here
is that the mgjority, however large and even well-intentioned, might
sometimes make amistake, while the minority, despiteits small numbers,
may be right. What is right and what is wrong should be based on the
Shari“ah, not on the popular vote.*

ARGUMENT 3: Congtitutionalism is not drawn originaly from Islam;
rather, it is a western product and part of western hegemony. The tension
between church and state in the western tradition isevident in all European
congtitutional traditions, as well as in the constitutions of such former
colonies as the United States and Australia.® This group argues that adopt-
ing congtitutionalism, which is outside of the Idamic discourse, will lead
Mudims to abandon Idam by separating it from politics. Moreover,
democracy and the rule of law are concepts alien to Islam and were intro-
duced by western tradition. Unlike the law in a secular state, the Shariah
makes no distinction and separation between religion and state. Idamisa
religion and a state (din wa dawlah).” State politics is part of Idamic
teachings, in that ISam isareligion asmuch asitisalega system.

Secularization, the separation of religion and politics, is seen as the
product of western coloniaism and a conspiracy directed against Islam.
During the colonia era, accordingly, the concept of secularization was
introduced into Muslim society in order to maintain western power. With
the separation of religion and politics, jihad would be meaningless. The
word and the idea of secularization have become very pejorative terms.
Any Musdlim scholar who supports this concept would allegedly be seen
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asasupporter of western hegemony. Accordingly, constitutionalismisthe
product of this western idea.®

ARGUMENT 4: The Shari ah is perfect, for it is based on the Qur'an
(5:3)* and therefore covers broad topics (eg., ritua, socid interaction,
crimina law, and political law) and can answer every single problem. In
other words, it was designed for al times and places, for auniversal appli-
cation to al people. It is comprehensive and so encompasses al aspects of
law, bethey personal, societal, governmental, congtitutional, criminal, mer-
cantile, war and peace, and international tregties. Hence, Idam is an ideol-
ogy that address dl of life's affairs® Meanwhile, constitutionalism will not
(and cannot) provide answers for dl of humanity’s problems.

As mentioned earlier, these arguments are supported by authoritarian
groups. Authoritarians view the Shari”ah asincompatible with constitutiorn-
alism in the modern, legal, and secular sense. Instead, the Qur’an and the
Hadith literature should be seen as the Iamic constitution. Meanwhile, the
secular groups reject the Shari ah's congtitutionalization on the grounds
that it was never the constitution of the traditional Idamic cdiphate, which
was, in fact, an “absolute monarchy.” Therefore, the Shari*ah cannot be
enforced through a constitution, because they contradict each other.

The Secularists Arguments. According to the secular groups, the
Shari ah is amatter for individua compliance and therefore is incompati-
ble with constitutionalism. States do not have the right to intervene nor to
enforce the Shari*ah on the public. One may observe that Idamic law
began with the activities of jurists owing to religious motives, rather than
being created by state legidation. This resultsin the jurists conviction of
the independence of Idamic law from state control. States can encourage
their citizens compliance with the Shari“ah (e.g., paying zakat, fasting,
making the pilgrimage to Makkah), but cannot force them to comply.
Unlikethe authoritarians' view, thisgroup believesin the secular state, and
therefore say that the Shari“ah cannot (and should not) take the place of the
congtitution. They introduce the idea of de-paliticizing Idam and deter-
mining it solely as a religious faith, as once articulated by the Idamic
scholar “Ali "Abd al-Razig.»

The Shari ah, developed many centuries ago, isfit only for the condi-
tional, political, and ingtitutional conditions of that time. In other words, it
can function only in atraditional state (or city-state) that is based on the
leader’ s persona charismarather than on the constitutional system. Fifteen
centuries ago, there was no Parliament, system of checks-and-balances,
judicid review, good governance, separation of powers, and so on.
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Implementing the Shari“ah, therefore, is in contradiction with modern
ingtitutions and concepts. Moreover, constitutions cannot be viable docu-
ments in the absence of theideologicd, cultural, and politica prerequisites
for condtitutional life. How can constitutionalism emerge in societies in
which liberalism and secularism are so far from hegemonic?

If congtitutionalism is defined as a set of ideologies and institutions
predicated on the idea of enabling the law to limit and regulate govern-
ment authority, the Shari ah does not limit the power of governments. In
the Idamic tradition, the caliph could do anything he wanted without the
fear of facing an opposition party or even impeachment procedures.
Implementing the Shari ah would lead to an undemocratic state, for the
caliph’s power would be unlimited. In the words of Bassam Tibi, “none
of them was alegal ruler in the modern constitutional sense.”2 One of the
reasons for this situation was that no institutional authority was able to
enforce the caliph’s compliance with the Shari ah.

Thisleads usto discussthe rule of law. The modern conception of the
rule of law derives from the late-nineteenth and early-twentieth-century
movementsin Anglo-American lega scholarship. This movement sought
to convey the operation of the law, law-making, and functioning of the
lega system as scientific processes governed by ascertainable and pre-
dictable rules.? The rule of law, as the embodiment of governance by
fixed principles rather than the discretion of political expediency, fitsinto
this mode by serving, in the view of Albert Venn Dicey, its best known
exponent of that period, three functions: the supremacy of the law and the
absence of arbitrariness, equality before the law, and constitutional law as
part of the ordinary law of the land*

Since then, the exposition of this concept has largely revolved around
subjecting the government and, in particular, the lawmakers to the same
laws as ordinary people. That is, the law effectively restrains and, where
necessary, punishes the abuse of political power. Considering the historica
context in which the concept was propounded, it is not surprising that its
focus was political > Though some effort has been made since the 1960s to
direct the concept to economic issues, it has largely remained a political
imperative? In addition, Lon Fuller claimed that the rule of law is part of
the “interna” morality of law.? M. J. Radin interprets this to mean that the
complex of ideas associated with the term rule of law is essentia for the
efficacy of any system of legd rules.

Meanwhile, the topic of the rule of law in Ilam remains controversial.
The imageis that Idamic law alows the ruler (e.g., the king, prime minis-
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ter, or president) to govern as adictator: Whatever his decision, it is always
right. This follows with other images that the Shari"ah does not provide
procedurd regulationsto control the government, does not have aclear rule
on how to eect the government and how to limit its powers, and enjoys no
judicia independence in the countries where it is gpplied.

Higtorically, it is the ruler’ s discretion — not the rule of law — that plays
a greater part in Idamic congtitutional law. Idamic jurisprudence came to
accept the idea of siyasah shar’iyah, which accords the terrestria ruler a
reservoir of discretionary power of command in the publicinterest. If “devi-
ations from the strict Shari*ah doctrine’® were required to protect the
madahah al-‘ammah® (public interest) in implementing its guiding princi-
ples, then such deviations were alowed. This expansive doctrine of goverrnt
ment discretion was justified in terms that reflected the caliph’s privileged
position as the ISamic nation’s head of state. Since caliphs were presumed
to possess keen piety and the ability to engagein ijtihad, they were dso pre-
sumed to beidedly qudified for their office and were to be dlowed the dis-
cretion to take such steps as they, in their wisdom, saw fit3

However, if taken too far or granted carte blanche, such discretion can
be inimica to efficiency, stability, and transparency. Discretion, which is
proneto ad hoc decision-making, does not lend itself to long-term plar-
ning and certainty and, in such circumstances, runs counter to the doctrine
of the rule of law. Moreover, it can confer too much power that could cor-
rupt and be abused. Factors other than transparent scientific considerations
aso could infect the decision-making process. Historically, the caliph's
decision would be based heavily on his persona discretion or interpreta-
tion of the Shariah, not on the rule of law.

Historically, Muslim scholars have divided the world into two divi-
sions: the territory of Islam (dar al-Islam), comprising Islamic and non-
Islamic communities that had accepted Islamic sovereignty, and the rest
of the world (dar al-harb) or the territory of war?* Musiims enjoyed the
rights of full citizenship, while non-Muslims enjoyed only partial civil
rights. For instance, a non-Muslim could not be appointed as a caliph or
any other type of ruler. Thenon-Muslims' concern over their statusunder
the Shari’ah can be understood by looking at the concept of dhimmi,
which does not give them the governing rights and, while guaranteeing
them security of life and property, does not permit them to become an
integral part of the ruling class® Such treatment violates the under-
standing of religious freedom enshrined in international human rights
instruments.
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This means that there would be no equality before the law, should the
Shari ah be implemented. In other words, the Shari"ah does not guarantee
and protect the rights of minority groups. The problem of equdity in
Idamic society is centered around, as pointed out by John Esposito and
James Piscatori, the “unequal status between Muslims and non-Mudims as
well as between men and women.” * For instance, Mudim women's testi-
mony is accepted in civil matters, but it takes two of them to make asingle
witness. A Mudim man is aways a fully competent witness under the
Shariah.** Another example of gender discrimination is found in the law
of inheritance: A woman is entitled to half the share of a man who hasthe
same degree of relationship to the deceased** Some Mudim politicians go
further by stating that women cannot become president, citing the Prophet’s
saying: “Those who entrust their affairs to awoman will never know pros-
perity.”¥ They interpreted this as implying that a woman cannot lead a
Mudlim state. This restriction should be seen as violating the spirit of con
stitutionalism. Once again, accordingly, these examples provide evidence
that the Shari ah should not be put into a congtitution.

The Shari’ah and Constitutionalism

As seen from the discussion above, both authoritarian and secularist groups
believe that the Shari“ah isnot compatible with constitutionalism. Although
both have similar views, they have different argumentsin support of these
views. While authoritarians believe that the Shari ah is better than congti-
tutionalism, secularists take the position that the Shari“ah is part of a reli-
gious faith and not a system of government. It seems that both groups put
different interpretations on the word and the meaning of Shari‘ah.
Therefore, the idea of the Shari”ah and its relationship with the idea of con
gtitutionalism will be examined critically.

Kurzman opines that within the Islamic discourse, there are three
main tropes of the Shari ah. The first one is the liberal Shari ah, which
argues that the Qur’ anic revel ation and the Prophet’ s practices command
Muslimsto follow liberal positions. The second trope, the silent Shari“ah,
holds that coexistence is not required but is allowed, and that the
Shariah is silent on certain topics not because divine revelation was
incomplete or faulty, but because the revelation intentionally left certain
issues for humans to choose. The first trope holds that the Shari'ah
requires democracy, while the second trope holds that the Shari“ah allows
democracy.
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However, the third trope, that of interpreted Idam, takes issue with each
of thefirst two. According to thisview, revelation isdivine, but interpretation
is human, falible, and inevitably plura. This third trope suggests that rei-
gious divergty isinevitable, not just among religious communities but with-
in Idam itsdlf.® Despite their different opinions, those tropes can smply be
classfied as the substantive Shari ah, meaning that the Shari ah should be
reinterpreted along the lines of democracy and congtitutionalism. Using this
substantive Shariah approach, | take the position that no inherent contradic-
tion exists between the principles of the Shari*ah and congtitutionalism.

Contrary to the (religious) authoritarians views, such other Mudlim
scholars as Abdullahi Ahmed An-Naint® and Muhammad Sa’id Al-
Ashmawy” advocate an emancipated understanding of the Shari ah, stress-
ing its original meaning as a “path” or guide rather than a detailed lega
code. The Shari’ah must involve human interpretation. Idamic law is, in
fact, the product of a very dow and gradua process of interpreting the
Qur'an and collecting, verifying, and interpreting the Sunnah during the
first three centuries of I1dam (the seventh to the ninth centuries c.e.). This
process was undertaken by scholars and jurists who developed their own
methodology for classifying sources, deriving specific rules from genera
principles, and o forth.

This led the scholars to distinguish between the Shari'ah and figh.
While the Shari"ah can be seen as the totality of divine categorizations of
human acts, figh might be described as the articulation of the divine cate-
gorizations by human scholars. These articul ations represent or express the
scholars understanding of the Shari“ah. In other words, these jurists or
scholars, however highly respected they may be, can present only their own
persona views or understanding of what the Shari ah rules on any given
matter. Moreover, the Qur’ an and the Sunnah cannot be understood or have
any influence on human behavior except through the efforts of (falible)
human beings.

Bernard Weliss has correctly pointed out that:

Although the law is of divine provenance, the actual construction of the
law is a human activity, and its results represent the law of God as
humanly understood. Since the law does not descend from heaven
ready-made, it is the human understanding of the law—the human figh
(literally meaning understanding)—that must be normative for society. “

Therefore, even though the Shari“ahisbased on God' srevelations, it can-
not be drawn up except through human understanding, which means both the
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inevitability of different opinions and the possibility of error, whether among
scholars or the community in general. Khaled Abou El Fadl explainsfurther:

All laws articulated and applied in a state are thoroughly human, and
should be treated as such. Consequently, any codification of Shari'ah
law produces a set of laws that are thoroughly and fundamentally
human. These laws are a part of Shari ah law only to the extent that any
set of human legal opinionsis arguably a part of Shari*ah. A code, even
if inspired by Shari ah, is not Shari’ah — a code is simply a set of posi-
tive commandments that were informed by an ideal but do not represent
the ideal. In my view, human legislation or codifications, regardless of
their basis or quality, can never represent the Divine ideal

Since the Shari“ah involves human understanding, its social norms fol-
low the nature of human beings, because they are derived from specific his-
torica circumstances. For instance, the caliphate was the product of history,
an indtitution of human (rather than divine) origin, atemporary convenience,
and therefore a purely politica office. This means that most Idamic lega
regulations, including the status of non-Mudims and women, may be
amended, changed, dtered, and adapted to socia change.® Whilethe Qur’ an
contains a variety of dements (e.g., stories, mora injunctions, and generd,
as well as specific, legal principles), it prescribes only those details that are
essentid. It thus leaves considerable room for devel opment and safeguards
againg redtrictive rigidity. The universality of Idam lies not in its political
structure, but in its faith and religious guidance.

Another source of 1damic jurisprudence, secondary only to the Qur’ an,
consists of the examples and words of Prophet Muhammad (the Sunnah).
The Qur'an and the Sunnah quite often use words that have speculétive,
interpretable, and debatable meanings. This leads to the third source, ijti-
had, which can be defined smply as “interpretation.” The main difference
between ijtihad and both the Qur’ an and the Sunnah isthat ijtihad isacon
tinuous process of development, whereas the Qur’an and the Sunnah are
fixed sources of authority and were not atered or added to after the
Prophet’ s death.

ljtihad literally means “striving, or self-exertion in any activity which
entailsameasure of hardship.” ® According to a-Amidi,* ijtihad isdefined
as “the total expenditure of effort made by ajurist to infer, with a degree
of probahility, the rules of Idamic law.” In this sense, d-Gazai defined
ijtihad as “the expending, on the part of a mujtahid, of all that heis capa-
ble of in order to seek knowledge of the injunctions of Idamic law.”®
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ljtihad can be conducted in one of at least three ways: ijtihad bayani,
ijtinad giyasi, and ijtihad istislahi.” ljtihad bayani may be applied to cases
that are mentioned explicitly in the Qur’an or Hadith literature but need
further explanation. ljtihad giyasi may be applied to cases that are not
mentioned in these two sources, but that are similar to cases mentioned in
either of them. Ijtihad istislahi may be applied to those cases that are not
regulated by either source and cannot be solved through analogica rea-
soning. In this case, maslahah (utilities) is considered to be the basis for
legal decisions.

From the short discussion above, it can be stated that ijtihad is atool
for Mudlims to understand and practice the Shari*ah in line with human
nature and characteristics. Having performed ijtihad, Mudim scholars
can build a fresh theoretical construct, as well as a contextua approach,
to legal language and lega interpretation in order to follow the dynamic
character of human beings. Thus the secularist views discussed above,
that the Shari ah fits only with the conditional, political, and the institu-
tiona occasions of 15 centuries ago, can be rejected.

Therule of ijtihad might also be seen to indicate “the imperfectness of
the Shari“ah.” This meansthat the Shari ah alone does not cover all issues,
as clamed by authoritarian groups. Their interpretation of Qur'an 5:3, as
mentioned above, could be criticized. The verse only deals with the com-
plete and perfect teachings of Ilamic rituas, from prayers to pilgrimage.
After Allah revealed this verse, there were other verses, such asthe verse
on kalalah (4:176). This means that “This day | have perfected your reli-
gion for you” should be read in the context only of this verse. Qur'an 5:3
actually discusses such prohibitions as eating some foods, using arrows to
seek luck or decisions, and fearing unbelievers. Accordingly, theword per -
fect should be understood as referring only to Idam’s mandates and prohi-
bitions, not as regulating the caliphate' s establishment.

In other words, based on this verse, one could not argue that the
Shariah deals with any specific form of government. In fact, no verse
directly regulates a state’s power. If the Qur'an is a comprehensive com-
pendium of knowledge on every issue, then why does it not clarify this
issue? As will be explained below, the Qur'an provides only some basic
principles on this matter.

Scholars who believe that 1dam was meant to be a political order have
performed their ijtihad according to their understanding and interpretation
of the Shari'ah’s rule. While their interpretations should be respected as
intellectual exercises, their ijtihad is neither legally binding on all Mudims
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nor can it be regarded as the Shari ah itself. This means that scholars who
have different opinions have performed their ijtihad and that the outcome
of their intellectua activities cannot be seen as being againgt the Shari“ah.
The issue of whether or not the Shari“ah is compatible with constitutional-
ismistheissue of ijtihad.

Following on the point made above, one may argue that our under-
standing of the Shari ah is not perfect, in the sense that it is changeable
through the ijtihad of Mudlim scholars according to the requirements of
different places and times. For instance, a-Shafi'i changed severd of his
viewsin Irag (gam gadim) when he moved to Cairo (awl jadid). Much
earlier, "Umar ibn a-Khattab was known as a caliph who practiced ijtihad
on several occasions when there was no guidance in the Qur’an and the
Hadith literature, and when he thought that the law mentioned in both
sources was no longer suitable for dealing with the circumstances of his
era. The two texts below provide examples of how "Umar’ sijtihad differs
from the Prophet’ s decision:

Narrated ‘Imran: “We performed Hajj a-Tamattu’ in the lifetime of
Allah’s Apostle and then the Qur’an was revealed (regarding Hajj al-
Tamattu’) and somebody ["Umar] said what he wished (regarding Hajj
al-Tamattu’) according to his own opinion (ra'y).”®

Y ahyarelated to me from Malik, from Ibn Shihab, that Muhammad ibn
“Abdillah ibn al-Harisibn Nawfal ibn “Abd al-Muttalib told him that he
had heard Sa'd ibn Abi Waggas and al-Dahhak ibn Qays discussing
tamattu’ (performing “umrah first, then Hajj) in between ‘umrah and
Hajj. Al-Dahhak ibn Qays said, “ Only someone who isignorant of what
Allah, the Exalted and Glorified, says would do that.” Whereupon Sa'd
said, “How wrong is what you have just said, son of my brother!” al-
Dahhak said, “ "Umar ibn al-Khattab forbade that,” and Sa'd said, “The
Messenger of Allah, may Allah bless him and grant him peace, did it,
and we did it with him."”*

"Umar believed that the situation had changed, and this forced him to
apply ijtihad. Hence, in several cases, his decision differed from the posi-
tion adopted by the Prophet. "Umar’ s decision not to distribute the lands of
Irag and Syriaamong the Companionsis another example. Mudimsinssted
on following the Prophet’s practice. "Umar replied that if he kept on dis-
tributing the lands, where would he maintain the army to protect the bor-
ders and the newly conquered towns? The Companions, therefore, findly
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agreed with him and remarked: “Al-ra’y ra’yuka’ (Yours is the correct
opinion). He later justified this decision by citing 59:6-1052 "Umar actu-
ally preferred actions that benefited Mudims in generd, rather than indi-
viduals. During his time, socid justice demanded that conquered lands
should not be distributed among the army. Another interesting example
occurred when athief was captured but "Umar did not amputate his hand,
citing an ongoing famine.® In deciding this, it seems that "Umar contra-
vened the formal Qur’ anic injunction. However, since hewas till regard-
ed and respected as one of the four rightly-guided cdiphs, these cases sug-
gest that the Shari“ah is not unchangeable.

The Shari ah isaso considered not to be “ perfect” on the grounds that
thereisagreat deal of disagreement and disputation among scholars con-
cerning the meaning and significance of different aspects of the sources
with which they are working. For example, one school considers anaogy
as asource of Idamic law, while others rgect it. Furthermore, as the case
of a-Shafi'i shows, the scholars work cannot be done in isolation from
the prevailing conditions of their communities in local as well as broader
regional contexts. The interpretations of scholars, ‘ulama, and mujtahidun
would reflect the state of their human and political consciousness, and usu-
ally that of their people, at that particular time and place. Disagreements
among schools, not to mention among scholars of the same school, pro-
vide other evidence that understanding the Shari“ah, in human terms, is not
satic, final, eternal, absolute, and unaterable.

The Qur’ an encourages ethnic and other types of diversity as bless-
ings from God. Consequently, classical Muslim jurists recognized the fact
that what may suit one culture may not be quite so suitable for another.
For this reason, they encouraged each country to introduce its own cus-
toms into its laws, provided that these customs did not contradict basic
Islamic principles. As a result, even today the Idamic laws of Muslim
countries differ significantly on various matters.

While rejecting the Qur’an and the Hadith literature as the Idamic
congtitution (authoritarian view), at the same time | also reject the secu-
larist view that ISam isareligion, in the western sense, that regulates only
the relationship between humanity and the Supreme Creator. The Qur’an
and the Hadith literature cannot be seen as the ISamic constitution, but
perhaps as its code of high constitutional principles. They comprise guid-
ance on legidation, morality, and meaningful stories, al of which, unlike
other constitutions and laws, were not recorded systematically. Although
both the Qur’ an and the Hadith literature do not prefer a definite political
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system, both primary sources have laid down a set of principles, or ethica
values and political morals, to be followed by Mudimsin developing life
within a state.

For instance, Muhammad Husayn Hayka takes the view that Idam
does not provide direct and detailed guidance on how the Islamic commu-
nity should manage state affairs. According to him, Idam lays down the
basic principles for human civilization, not the basic provisions that regu-
late human behavior in life and in association with fellow humans, and
which, in turn, will characterize the pattern of politics. In short, according
to Haykal, thereisno standard system of government in Ilam. The Islamic
community is free to follow any governing system that ensures equality
among its citizens (both in rights and responsibilities) and in the sight of
the law, and manages affairs of state based on shura (consultation) by
adhering to ISam’s mora and ethical values.

Haykal believes that a governmental system based on Idamic provi-
sions ensures freedom and is based on the principle of appointing ahead of
state with the peopl€'s approval, and that the people have the right to cor+
trol how the government operates and to call it to account. Iam appealsto
all people, especially Mudims, to make an effort to carry out those above-
mentioned principles as far as possible. This position islocated right in the
middle, between authoritarian and secularist views. In this context, one
may see that Hayka' s views clearly oppose the strict authoritarian groups
opinions that sovereignty belongsto Allah and not to the people. However,
at the sametime, he also opposesthe view that |dam does not teach how to
live within a community and a state*®

Principles of Islamic Constitutional Law

The counter-arguments above specifically reject someideas of theincom-
patibility of the nature and the characteristics of the Shari ah and consti-
tutionalism. The following arguments will focus on examining the
Shari ah’s principles in relation to constitutionalism. By doing so simul-
taneoudly, the arguments are presented to counter secular views on this
matter.

Secularist groups hold that the caliph’s power was historically unlim-
ited, and that therefore the Shari“ah isincompatible with constitutionalism.
This view could be rejected on the grounds that Islam has provided a
wilayah al-mazalim (the redress of wrongs), the embryo of administrative
tribunal or congtitutiona court in the modern sense. Al-Mawardi outlines
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ten areas that can be reported to this tribunal, including government offi-
cias oppresson and matreatment of the public and not implementing
sentences when judges cannot enforce them due to the sentenced person’s
power or social standing.®

Abd a-Wahhab Khallaf goes even further by stating that the Iamic
government is a constitutional, as opposed to a tyrannical, government s’
In other words, based on his understanding of the Shari“ah, government in
Idam is not based on the charismaof the person. He also opinesthat ISsam
guaranteesindividual rights (huquq al-afrad) and separates power into al-
sultah al-tashriiyah, al-sultah al-gada’iyah, and al-sultah al-tanfiziyahs
—which could easily be classified as the legidative, judiciary, and execu-
tive powers, respectively. Khallaf’s views can be justified on the grounds
that the Qur’an provided the basic principles for a congtitutional democ-
racy without providing the details of a specific system. Muslims were to
interpret these basic principlesin light of their customs and the demands
of their historical consciousness. Once again, this partly explains why
Muslims currently need a new ijtihad.

In addition, advocates of Idamic constitutional law have sought to
broaden the classic understanding of ijma’ (consensus). In the past, only
Mudlim scholars had a role in reaching consensus; the genera public had
little significance.* Fazlur Rahman arguesthat the classical doctrine of cor+
sultation wasin error because it was presented as the process of one person,
the ruler, asking subordinates for advice. In fact, the Qur'an cdls for
“mutual advice through mutua discussions on an equal footing.”® In this
context, ijma’ isclosaly related to shura (consultation) and, therefore, can
be implemented as a legidative power in the modern sense. Louay M. S&fi
aso notes that the “legitimacy of the state ... depends upon the extent to
which state organization and power reflect the will of the ummah [the
Mudlim community], for as classicd jurists have insisted, the legitimacy of
dtate ingtitutions is not derived from textual sources but is based primarily
on the principle of ijma’.”** According to this understanding, an Idamic
constitution isahuman product of legidation based on the practices of cor+
aultation and consensus, and thus, virtually, no longer the result of adivine
act. Itisset and approved by the people. In other words, consensus and con-
sultation offer ajudtification of Idamic congtitutional law.

Nathan J. Brown points out that the Shari ah does provide such abasis
for conditutionalism and that Idamic political thought is increasingly
inclined toward condtitutionaist ideas. While it is true that attempts to
implement these ideas have not been successful, the problem could be seen
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to liein the lack of attention given to the structures of political accountabil-
ity, rather than to any flaws in the concept of Idamic congtitutionalism.®

Azizah Y. d-Hibri explains some key concepts of Idamic law in order
to support the view that the Shariah is compatible with congtitutionalism. A
state must satisfy two basic conditions to meet |damic standards:. the politi-
ca process must be based on “eections’ (bay ah), and the el ective and gov-
erning process must be based on “broad ddiberation” (shura). These two
principles are part of the criteria employed to determine or to judge Idamic
congtitutiona law. According to a-Hibri, these two principles, together with
other factors (e.g., aMudim ruler has no divine attributes and Ilam has no
ecclesasticd dructure), indicate that there is, in fact, little difference
between an Idamic condgtitutional setting and a secular one.®®

Given the aleged paralés she discovers between the Constitution of
Madinah and the American Constitution, a-Hibri considersthe possibility
that the Founding Fathers were either directly or indirectly influenced by
the Isamic precedent. She notes that Thomas Jefferson was aware of
Idam, since he had in hislibrary acopy of George Sal€ strandation of the
Qur’an. Al-Hibri suggests that Sale presented Ilam in as fair a light as
possible, under the circumstances of the eighteenth century, thereby mak-
ing the Prophet's precedent amenable to Jefferson. Furthermore, she
arguesthat if the Founding Fatherswere, in fact, influenced by the Idamic
model of congtitutionalism, then this would “support the argument that
American congtitutiona principles have a lot in common with Islamic
principles. Such a conclusion would be helpful in evaluating the possibil-
ity of exporting American democracy to Mudlim countries.” %

Although her argument could be considered apologetic,® it seems
that she has attempted to show some similarities between the two tradi-
tions by using the American standard as the standard of evaluation. The
comparison between two lega traditions is, to borrow Patrick Glenn's
term, a multivalent thinking. Glenn takes the view that all traditions con-
tain elements of others. Thus, western legal traditions may contain some
elements of eastern legal traditions. In other words, “there are always
common elements and common subjects of discussion.”® Glenn regectsthe
proposition that “you can’t have your cake and egt it t00.”*” He offersthe
multivalent view that everything isamatter of degree. It is possibleto com+
pare apples and oranges. In other words, you can have your cake and edt it
too, if you eat only half of it*® Therefore, he rgects the claim that a reli-
gious legd tradition is incompetible or incommensurable with a secular
legal tradition.
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In addition, Muslim scholars could readily conclude that a Mudim
country may choose to be a republic and still be in compliance with the
Shari“ah, aslong asthe presidential election is genuinely free and the cor+
sultation among all branches of government is broad. Furthermore, the
existence of a House of Representatives would ensure that the people’'s
voice is heard in legidative matters, even if indirectly. Other scholars,
however, may make similar arguments for a congtitutional monarchy
based on the British example. One can see that Mudlim countries may or
may not satisfy the two criteria above in their constitutions.

In relation to protecting the citizens' rights, despite some rights that are
established in the Qur'an and the Sunnah,®® the magasid al-Shari‘ah (the
objectives of Idamic law) should become another principle or criterion of
Idamic conditutiond law, a view supported by El Fadl” According to
Muhammad Husein Kamdi, the magasid al-Shari ah is an important but
neglected aspect in the Shari @’ sdiscourse. He claimsthat even today many
reputabl e textbooks on usul al-figh do not include the magasid al-Shari“ah in
their usua coverage of familiar topics. Generdly those textbooks are more
concerned with conforming to the letter of the divine text. This, directly or
not, has contributed to the literalist orientation of juristic thought.

Themagasid al-Shariah consists of five juristic core values of protec-
tion (al-daruriyah al-khams): religion, life, intellect, honor or lineage, and
property. Basicaly, the Shari“ah, on the whole, primarily seeks to protect
and promote these essential values and vaidates all measures necessary for
their preservation and advancement. El Fadl argues that protecting religion
would have to mean protecting the freedom of religious belief; protecting
life would mean that the taking of life must be for a just reason and the
result of ajust process, protecting the intellect would have to mean the right
to freedom of thought, expression, and belief; protecting honor or lineage
would have to mean protecting each person’s dignity; and protecting prop-
erty would ensure the right to compensation for the taking of property.

As he aso points out, these five core values are human — not divine
— values, since they were developed by Mudlim jurists based on their
interpretations of the Qur’an and the Sunnah. This could mean that the
magasid al-Shari‘ah are not limited to the five core values. Ibn Taymiyah
departs from the notion of confining the maqasid al-Shari ah to a specif-
ic number of values.” Yusuf a-Qardawi takes a similar approach, for he
extends the list of themagasid al-Shari ah to include human dignity, free-
dom, socia welfare, and human fraternity among the higher maqasid al-
Shari“ah.” The existence of additional objectivesis upheld by the weight
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of both the general and detailed evidence found in the Qur’an and the
Sunnah.

A new ijtihad could be performed by considering the theory of the
magasid al-Shari “ah and examining the Shariah asaunity in which detailed
rules are to be read in light of their broader premises and objectives. This
meansthat by looking at the magasid al-Shari “ah, the Shari“ah could be ana-
lyzed beyond the particularities of the text. In Kamali’s words, “the focus
is not so much on the words and sentences of the text, as on the purposes
and goalsthat are being upheld and advocated.”” It isworth noting that the
principles and the procedural form of Ilamic constitutional law could be
found through the theory of the magasid al-Shari ah.

In relation to the position of religion vis-a-vis the state, another prin-
ciple or criterion could be drawn from the Charter of Madinah.” One of
the challenges for Ilamic congtitutiona law isthe position of 1am (or the
Shari ah) in the congtitution. This could be examined on three levels: the
position of Islam within the Muglim community itself, in relation to other
religions, and its relationship with the state. The Charter of Madinah is a
document reportedly drawn up by Prophet Muhammad upon his migration
from Makkah to Madinah. The document establishes the rights and oblig-
ations of the Ansar of Madinah, the Muhgjir who left Makkah with the
Prophet, and Madinah’ s Jewish tribes as they embarked upon a new jour-
ney of coexistence and cooperation in the nascent Mudlim polity. The text
itself congists of a preamble and 47 clauses outlining various aspects of
community organization, procedures for common defense, and the rela-
tionship between the Mudlim and Jewish inhabitants of Madinah.

This declared that al of Madinah’s Muslim and Jewish tribes (appar-
ently, there were no Christians) to be one community. It also stipulated
that non-Muslim minorities (Jews) had the same right to life as Mudlims;
guaranteed peace and security for all Muslims based on equality and jus-
tice; guaranteed freedom of religion for both Muslims and Jews; and
ensured equality between the rights of the Jewish tribes of Banu Ngjjar
and Banu "Awf.

Instead of strictly using the text, the spirit of this document could be
used as a principle or criterion of modern Iamic congtitutional law.
Although this constitution does not mention an Isamic state, the text
dates that “where a contention arises between two parties on a matter, the
issue is to be referred to God and to Muhammad for a decision.” Using
both an historical and alegal approach, one may examine the significance
of textual ambiguity in a modern pluralistic society. This would help to
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clarify the debate between authoritarians and secularists on Islam being
both areligion and a state (din wa dawlah).

Conclusion

As may be seen from the foregoing discussion, the substantive Shari ah
approach has been taken. This holds that the Shariah, in this context,
should be reinterpreted in line with democracy and constitutionalism. This
substantive approach is based on the belief that any understanding of the
Shari“ah cannot be static and final. As argued earlier, it can be amended,
reformed, modified, or even dtered — as long as its fundamental basisis
not neglected. The Shari ah is changeable and adaptable to socia change,
and thus follows the dynamics and the characteristics of human beings.
Revelation is divine, whereas interpretation is human, falible and
inevitably plural. It is aso suggested that religious diversity is inevitable,
not just among religious communities, but within Idam itsdlf.

This approach leads to the following position: The Shari*ah is com-
patible with constitutionalism. This position rejects both the authoritarian
and the secularist views. The Shariah’s principles could be a formal
sourcefor, or be used only asan inspiration for, aconstitution. The phrase
al-magasid al-Shari ah should be distinguished from the divine ideal or
the Shari“ah itself. With this approach, |slamic constitutional law does not
stop at the point reached by the secularists — that the Shari ah can borrow
from western constitutionalism. Rather, it goes further by asking: Can the
Shari“ah develop a new theory, type, idea, of form of constitutionalism?
It is possible to produce some criticisms on the current discourse of con-
stitutionalism by using the substantive Shari*ah approach. This is a real
challenge for 1slamic congtitutionalists.
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