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In this article, the author discusses how certain labor relations concepts have been applied to 
academic librarians. More precisely, the application of the National Labor Relations Act to 
academic librarians is explored. 

This process discloses that academic librarians have frequently been the subject matter of 
representational litigation. In particular, their status as supervisors and/or managerial em­
ployees is an issue that has, on more than a few occasions, occupied the attention of the Na­
tional Labor Relations Board. 

Moreover, the author provides a survey of National Labor Relations Board decisions which 
pertain to the supervisory/managerial status of academic librarians. Additionally, this article 
deals with the decision making process of the National Labor Relations Board and the impact 
that these kinds of determinations have upon the representational rights of academic librari­
ans. 

• 

ver forty years ago, Congress 
passed the National Labor Rela­
tions Act (hereinafter the 

· NLRA). 1 The NLRA, while ad­
dressing a large number of issues in the 
area of labor-management relations, deals 
with one particularly significant matter, 
the representational rights of employees. 
In short, Congress, through the NLRA, 
granted to American workers the right to 
form, join, and/ or assist unions. 

least, quite broad. Employees, in private 
industry, are almost all covered with few 
statutory exceptions. 2 Additionally, the 
National Labor Relations Board (hereinaf­
ter the Board) has administratively created 
jurisdictional tests, related to an employ­
er's dollar volume of business, which ex­
clude certain rather small business enti­
ties. 

The NLRA' s coverage is, to say the 

The NLRA is administered, in the first 
instance, by the Board. Typically, the rep­
resentational rights of employees are 
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brought to the Board's attention in the 
form of a certification of representative pe­
tition, usually referred to as an "RC" peti­
tion. This petition, which is presented on 
a Board supplied form, is, as a general 
rule, filed by a labor organization. With it, 
the petitioner must file authorization 
cards by which at least 30 percent of the af­
fected employees designate the petitioner 
as their agent for purposes of collective 
bargaining. The primary purpose of such 
petitions is to obtain, under Board super­
vision, an election which will determine 
whether the affected employees wish to 
be represented by a labor organization. If 
the petition does not lead to a voluntarily 
agreed upon election, a hearing is held 
wherein issues, such as those discussed in 
this article, are l~tigated. 3 If, after this liti­
gation process is concluded, the Board 
finds that the petitioned for bargaining 
unit is appropriate, an election is held to 
allow eligible employees to vote on the 
question of whether or not they wish to be 
represented by a labor organization for 
purposes of collective bargaining. 

For many years, the Board, using its 
rather broad discretionary authority, 
refused to extend its jurisdiction to col­
leges and universities. In 1970, that all 
changed. In the Cornell University decision 
the Board held that the nonprofessional 
employees of that institution were indeed 
entitled to organize under the NLRA. 4 

Within a year thereafter, in the C. W. Post 
Center case the Board extended this ruling 
to the professional faculty members of a 
college.5 

This does not necessarily mean, how­
ever, that an employee, otherwise em­
ployed by a covered employer, is entitled 
to vote for or against membership in a la­
bor organization. The NLRA, by its ex­
press terms, does not apply to a '' supervi­
sor'' as that term is defined by section 2 
(11) of the NLRA. 6 A supervisor, for this 
statutory purpose, is defined as follows: 

(11) The term "supervisor" means any indi­
vidual having the authority, in the interest of 
the employer, to hire, transfer, suspend, lay 
off, recall, promote, discharge, assign, reward, 
or discipline other employees, or responsibly to 
direct them, or to adjust their grievances, or to 
effectively recommend such action; if in con-
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nection with the foregoing, the exercise of such 
authority is not of a merely routine or clerical 
nature, but requires the use of independent 
judgment. 

Similarly, a person deemed to be a 
"managerial" employee cannot be in­
cluded in a collective bargaining unit 
formed pursuant to the NLRA. Here it 
should be noted that the managerial em­
ployee exclusion will not be found in the 
express terms of the NLRA. Rather, this 
concept was developed through the pro­
cessing of individual cases. It appeared as 
early as 1947.7 

Simply stated, a managerial employee is 
one who can formulate and effectuate 
management policies by expressing and 
makinq operative the decision of the em­
ployer. Parenthetically, the Board and the 
courts were not particularly troubled by 
the fact that Congress neglected to define 
this term or, for that matter, even mention 
it in the NLRA. Instead, its creation 
through case law was largely justified on 
the basis that such an exclusion must have 
seemed so patently obvious to the framers 
of the NLRA that there was no need to de­
fine it specifically. 

The remainder of this article will deal 
with the ways in which the Board has clas­
sified professional academic librarians. 
That is to say, it will explore the circum­
stances under which academic librarians 
have or have not been declared manage­
rial and/or supervisory employees under 
the NLRA. 

In preparation for discussing these spe­
cific issues, two preliminary matters 
should be considered. In almost all cases 
surveyed it was discovered that the em­
ploying college or university, rather than 
the librarians themselves, was the party 
advancing the argument that librarians 
ought to be excluded as either supervisors 
or managerial employees. 

Secondly, librarians, in an academic set­
ting, have almost always been placed in 
bargaining units with other professional 
faculty members. This does not mean, 
however, that the Board will not permit 
academic librarians to form separate units 
for collective bargaining purposes. In­
deed, in several Board decisions, it was 
held that a librarian-only unit, while per-
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haps not the optimum unit, may never­
theless constitute an appropriate unit, es­
pecially when the salaries, working 
conditions, and job duties of the librarians 
were markedly different than the rest of 
the faculty. 9 

THE DECISION-MAKING 
PROCESS AND ITS IMPACT 

Before discussing the substantive issues 
involved with Board decisions, it would 
be prudent to consider the process by 
which the Board arrives at its conclusions 
and the effect that such determinations 
have. Initially, it should be noted that the 
proponent of the supervisory/managerial 
exclusion need not prevail on both issues 
in order to have an employee excluded 
from the bargaining unit. That is to say, if 
a librarian is determined to be either su­
pervisory or managerial, that individual 
cannot participate in a Board sanctioned 
election. 

Secondly, the Board, in making these 
kinds of decisions, is primarily interested 
in the actual day-to-day functioning of the 
employee. Thus, job titles and descrip­
tions, while certainly relevant, are not by 
any means conclusi~e. 10 

Thirdly, if it is decided that a given em­
ployee or class of employee is managerial 
or supervisory, it follows that person's or 
group's right to participate in a Board elec­
tion has been extinguished. It also means, 
as a practical matter, that the employee's 
other rights under the NLRA have been 
effectiv~ly lost. Accordingly, the right to 
prosecute an unfair labor practice charge, 
for example, will, for almost all purposes, 
have been forfeited. 

THE SUBSTANTIVE LAW 

In virtually all cases reviewed, espe­
cially those arising after 1980, the manage­
rial and supervisory issues were raised si­
multaneously. For that reason, the 
following discussion will treat these issues 
in much the same way. 

With respect to the managerial em­
ployee argument, the Supreme Court's 
landmark decision in NLRB v. Yeshiva Uni­
versity necessarily requires our initial at­
tention.11 To be certain, the managerial ex­
clusion was not new in 1980 when the 
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Yeshiva decision was rendered. Yet, the 
breadth of the Supreme Court's decision, 
a decision that effectively disqualified the 
entire faculty at Yeshiva, deserves special 
mention. Additionally, because the Ye­
shiva decision was rendered by the United 
States Supreme Court, its precedential 
value was conclusive on both lower fed­
eral courts and the Board. 

In Yeshiva, both the supervisory and 
managerial issues were argued. However, 
because the Supreme Court ultimately de­
cided the case on the basis of the manage­
rial issue, it did not have to reach the su­
pervisory status exclusion. 

In large measure, the Supreme Court's 
conclusion-that faculty members at Ye­
shiva were managerial employees-was 
premised upon the finding that the faculty 
members effectively operated the enter­
prise. 

The Supreme Court, in reaching this 
broad conclusion, emphasized the fact 
that faculty members played a significant 
role in course selection and scheduling, 
teaching standards and grading policies, 
admission standards, and tuition 
changes. These factors, according to the 
Supreme Court, were the hallmarks of 
managerial decision making in an aca­
demic setting. 

To say that the Yeshiva decision has gen­
erated much comment and controversy 
would hardly be an exaggeration. 12 In fact 
the Supreme Court itself was sharply di­
vided as indicated by its 5 to 4 vote. Never­
theless, Yeshiva remains as the law of the 
land and, as we shall see, persistently ap­
pears in cases involving academic librari­
ans. 

Of perhaps equal importance to this dis­
cussion is an earlier line of cases involving 
the supervisory status of academic profes­
sionals. In 1972, the Board, in Adelphi Uni­
versity, held that academic professionals 
shall only be excluded from bargaining 
units, as supervisors, if they spend more 
than 50 percent of their time supervising 
nonunit employees.13 This rule, in 1973, 
was specifically applied to academic li­
brarians in the case of New York Univer­
sity. 14 

Thus, with the holdings of both Yeshiva 
and New York University, we can now re-



view a number of significant cases involv­
ing academic librarians. 

As to the supervisory status of librari­
ans, it would be fair to suggest that the 50 
percent rule, as described above, has 
clearly benefitted the proponents of librar­
ian inclusion. Illustrative of this point is 
the Board's ruling in Bradford College, a 
case decided in 1982.15 In Bradford, the em­
ployer argued unsuccessfully that the ''li­
brarian" and "assistant librarian" were 
statutory supervisors. The Board, finding 
that their supervisory tasks took less than 
50 percent of their time, ruled in favor of 
inclusion. 

In Marymount College, a case decided in 
1986, a similar result was achieved. 16 In 
Marymount, the parties were concerned 
with the status of the reference librarian, 
the public services librarian, the catalog li­
brarian, and the acquisitions librarian. 
The Board after concluding that these pro­
fessionals only sporadically exercised pre­
rogatives, held that they were not supervi­
sors within the meaning of the NLRA. 

It should not be inferred from the dis­
cussion thus far that the Board's rulings 
are uniformly in favor of librarian inclu­
sion. In Northeastern University, 17 for exam­
ple, six "assistant librarians" were ex­
cluded as supervisors. These same 
librarians, it is important to note, super­
vised other professional employees. The 
Board, moreover, did not seem to be at all 
concerned with the 50 percent rule under 
such circumstances. 

In a subsequent case, Mt. Vernon College, 
the Board included a librarian because she 
did not supervise other professionals nor 
did she spend more than 50 percent of her 
time supervising nonprofessionals.18 

Perhaps more guidance on the precise 
application of the 50 percent rule is evi­
dent in a second New York University deci­
sion.19 In this 1975 ruling, the Board ex­
cluded several librarians as supervisors 
and did so without regard to the propor­
tion of time that they spent supervising 
nonprofessional employees. That is to 
say, once having determined that these li­
brarians supervised other professionals, 
they were excluded without considering 
whether their supervisory duties took 
more than half of their time. 
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From what has been said thus far, sev­
eral conclusions are very much in order. 
Academic librarians, if they spend less 
than half of their time supervising non­
professionals, are not deemed to be super­
visors within the meaning of the NLRA. 
If, on the other hand, they spend the ma­
jority of their time supervising nonprofes­
sionals, or if they supervise other profes­
sionals, they will be considered 
supervisors under the NLRA and will be 
excluded for collective bargaining pur-

20 poses. 
As to this latter point, one very practical 

problem, with significant legal implica­
tions, may arise. Often, especially in 
larger academic libraries, a more senior li­
brarian may be temporarily required to 
train or act as mentor to a less-experienced 
librarian. This assignment will usually 
end once the need for direction has 
ceased. Under such circumstances, then, 
the issue may arise as to whether the more 
senior librarian has effectively become a 
supervisor because he or she, at least tem­
porarily, exercised supervisory authority 
over another professional. 

The Board, under such circumstances, 
may view the more senior librarian as a su­
pervisor, but only if these "temporary" 
assignments occur with some degree of 
regula!ity. 21 Additionally, the Board 
would look to factors such as use of inde­
pendent judgment by the more senior li­
brarian, and the actual authority exercised 
by the directing librarian. Moreover, it is 
difficult to draw any hard and fast conclu­
sions. It is certain, however, that tempo­
rary assignments to positions of apparent 
supervisory authority can, under the cir­
cumstances referred to above, lead the 
Board to conclude that a librarian is a su­
pervisor. 

As to the managerial employee issue, it 
is equally difficult to draw such precise 
conclusions. The original Yeshiva test is 
very much alive. As recently as 1987, the 
Board, applying the standards enunciated 
in Yeshiva, held that the entire faculty at 
Livingstone College was managerial and 
therefore ineligible to vote for union rep­
resentation. In the Livingstone College deci­
sion, the Board emphasized the role that 
faculty members played in grading poli-
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cies, course content decisions, degree re­
quirements, and scholarship standards. 22 

Additionally, the Board arrived at its ul!i­
mate conclusion even though faculty 
members did not have significant author­
ity over budgetary, promotional, hiring, 
or tenure matters. 

"Nevertheless, even applying Ye­
shiva, the Board will not declare a 
professional to be a managerial em­
ployee unless it appears that the em­
ployee effectively exercises his or her 
authority on a regular and recurring 
basis.'' 

Nevertheless, even applying Yeshiva, 
the Board will not declare a professional to 
be a managerial employee unless it ap­
pears that the employee effectively exer­
cises his or her authority on a regular and 
recurring basis. This crucial point is illus­
trated rather well in those few cases that 
have involved academic librarians and 
that have been decided since Yeshiva. 

For example, in the Bradford College case, 
cited earlier in this article, the Board ruled 
that academic librarians were not manage­
rial employees. In doing so, the Board not 
only stressed the lack of authority of the li­
brarians, but also focused on their inabil­
ity to recommend or make changes. Thus, 
the librarians' budget recommendations 
were essentially ignored by their superi­
ors as were such fundamental matters 
such as the library's hours of operation.23 

Similarly, in Marymount College, a case 
also referred to in an earlier discussion, 
the Board determined that the profes­
sional librarians were not managerial em­
ployees. In Marymount the Board once 
again reviewed the actual authority of the 
contested employees and concluded that 
their authority, if any, was effectively sub­
sumed by their superior-in this case the 
library's director-and that their ability to 
make, or effectively recommend, manage­
rial decisions was therefore negligible. 

CONCLUSION 

Clearly, the managerial employee­
supervisory issues have and will continue 
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to play a significant role in cases involving 
the representational rights of academic li­
brarians decided under the NLRA. It is 
also clear that these cases, each rising or 
falling on their own facts, tend to high­
light the actual job duties of the profes­
sional librarian. Moreover, theoretical au­
thority, seldom used or followed, will 
probably not cause the Board to disqualify 
professional librarians. 

As noted, it is not likely that either of 
these issues are going to go away in the 
near future; both concepts, after all, have 
been with us for over forty years. As the 
Board changes, however, as its members, 
with their varying points of view and bi­
ases, come and go, we will almost cer­
tainly see inconsistent or even surprising 
decisions, especially in the marginal 
cases. 

Aside from the legal niceties involved in 
supervisory-managerial determinations, 
there is always one very practical consid­
eration facing parties in this kind of litiga­
tion. The labor organization seeking rep­
resentational rights wants ultimately to 
fashion a bargaining unit most likely to 
provide a favorable result in a Board­
sponsored election. The employer, of 
course, wants to do exactly the same thing 
except that the manager wants a "no" 
vote on election day. This most basic of 
concerns usually affects, and frequently 
determines, the position each side takes as 
to whether an individual is a managerial 
employee and/or supervisor.24 

Moreover, if one side believes that their 
academic librarians are more likely than 
not to support their position on election 
day, that side will almost certainly seek 
their inclusion in the bargaining unit. The 
opponent of inclusion, on the other hand, 
has usually come to the conclusion that 
the librarian or librarians will not vote in a 
favorable way. The decision to argue ex­
clusion or inclusion, in summary, in­
volves both legal judgments and very 
practical electioneering considerations. 

Parties making these kinds of decisions 
should be aware, however, that their pre­
election posturing has long-range effects. 
Position taken in Board election proceed­
ings can affect employee morale and can 
ultimately lead to an overly broad or frag­
mented bargaining unit, a unit that the 



collective parties may have to live with for 
many years to come.25 

Accordingly, the positions taken and 
the arguments to be advanced in these 
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kinds of cases must be carefully weighed 
lest their long-term impact be miscalcu­
lated.26 
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