
Jefferson and the Wolf: The Sage of Monticello Confronts the Law of Slavery
Author(s): Philip J. Schwarz
Source: OAH Magazine of History, Vol. 8, No. 4, Life in Revolutionary America (Summer,
1994), pp. 18-22
Published by: Organization of American Historians
Stable URL: http://www.jstor.org/stable/25162981
Accessed: 16/07/2010 13:00

Your use of the JSTOR archive indicates your acceptance of JSTOR's Terms and Conditions of Use, available at
http://www.jstor.org/page/info/about/policies/terms.jsp. JSTOR's Terms and Conditions of Use provides, in part, that unless
you have obtained prior permission, you may not download an entire issue of a journal or multiple copies of articles, and you
may use content in the JSTOR archive only for your personal, non-commercial use.

Please contact the publisher regarding any further use of this work. Publisher contact information may be obtained at
http://www.jstor.org/action/showPublisher?publisherCode=oah.

Each copy of any part of a JSTOR transmission must contain the same copyright notice that appears on the screen or printed
page of such transmission.

JSTOR is a not-for-profit service that helps scholars, researchers, and students discover, use, and build upon a wide range of
content in a trusted digital archive. We use information technology and tools to increase productivity and facilitate new forms
of scholarship. For more information about JSTOR, please contact support@jstor.org.

Organization of American Historians is collaborating with JSTOR to digitize, preserve and extend access to
OAH Magazine of History.

http://www.jstor.org

http://www.jstor.org/stable/25162981?origin=JSTOR-pdf
http://www.jstor.org/page/info/about/policies/terms.jsp
http://www.jstor.org/action/showPublisher?publisherCode=oah


Jefferson and the Wolf: 

The 
Sage 

of Monticello 

Confronts the Law of 
Slavery 

Philip J. Schwarz 

The 

American revolutionaries so re 

vered the rule of law that they relied 

on the law to help rule their slaves. An 

apostle of republicanism in the United 

States, Thomas Jefferson is no exception 
to this generalization. He faced the same 

dilemma as did other slave-holding Ameri 

can revolutionaries. How could the de 

fenders of liberty simultaneously 

deny liberty to the African Ameri- . 

cans whom they held to slavery? 
How could they be slave holders 

without denying liberty itself? Some 
revolutionaries answered these ques 

tions by freeing their slaves. 

Jefferson chose not to (1). Thomas 

Jefferson's legal transactions con 

cerning his bondspeople reveal that 

part of his answer to the problem of 

slavery in a revolutionary, republi 

can society was to make certain of 

the legality of his behavior as a - 

master. He believed that confor 

mity to the law of slavery constituted a 

civic duty, protected him from some of the 

dangers inherent in slavery, preserved his 

liberty to hold humans in bondage, and 

even secondarily gave some personal se 

curity to the enslaved. 

Jefferson's legal oversight of African 

Americans at Monticello and elsewhere is 

revealed in his legal transactions concern 

ing his human property, which spanned 
more than half a century. These transac 

tions created a unique, rich, and nearly 

unrivalled record of the relationship be 

tween written laws and human behavior in 
a representative, developed slave society 
(2). This essay focuses on the manner in 

which Jefferson translated statutory law 

into practice or made practice into cus 

tomary, unwritten law, that is, his planta 
tion rules. Thanks to Jefferson's careful 

How could the defenders 

of liberty simultaneously 

deny liberty to the African 
Americans whom they held 

to slavery? 

retention of his papers, we can reconstruct 

a better picture of his legal relationship to 

the bondspeople under his dominion than 

in almost any other case (3). 
For example, among Jefferson's pa 

pers are agreements, wills, and other docu 

ments by which slaves were transferred 

from one generation of the Jefferson fam 

ily to another. To be sure, these transfers 

normally benefitted Jefferson, but these 

and Jefferson's other legal transactions 

concerning slaves show how the law of 

slavery also placed him and other slave 
owners within the confines of a prescribed 
system that was supposed to command 
their obedience just as it was meant to help 
them command their slaves. The day-to 

day transactions of slave holders, such as 

those by which Jefferson family members 

inherited human property, are notable for 
their routine, prosaic quality. One 

, can find similar transactions con 

cerning bondspeople in the records 

of slave societies throughout the 

Western Hemisphere. These ar 

rangements provided some predict 

ability and security, two essential 

aspects of law. But the system of 

property laws, other civil laws, and 

criminal laws reflected in these docu 
ments also constrained slave own 

ers?whether they held two or two 

hundred people. 
Control was the sine qua non of 

slave ownership. The law of slavery 

helped people like Jefferson control the 

wills of their human chattel to some ex 

tent. Uncontrolled, the wills of chattel 

could become the wills of human beings, 

threatening slavery and endangering prop 

erty or people. However, neither statutory 

nor customary laws concerning slave gov 

ernance were as effective in controlling 

bondspeople as were straightforward prop 

erty laws in safeguarding ownership of 

human property. Treating people as prop 

erty to be bought and sold was one thing. 
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It was quite another thing to act as if those 

human commodities lacked wills. None 

did, so enslaved people always had the 

potential of contradicting the neat catego 
ries by which slave holders attempted to 

rule, even when those categories were 

incorporated into laws. Consider the con 

stant worry of slave holders about fugi 
tives, as reflected in Jefferson's 

often-quoted Virginia Gazette advertise 

ment of 1769 for a runaway slave (4). Old 

Dominion law gave owners of "slaves 

who stole themselves" some help in find 

ing them, and it assured that once they did, 
there were legal means of establishing 

ownership. It is questionable, however, 
how much good the law did Jefferson: 

while almost every man who ran away 

from him was initially captured and re 

turned, nearly every one of these run 

aways ultimately proved uncontrollable 

and often ran away again, sometimes per 

manently. 

Still, noblesse oblige was within the 

reach of the slave master. The law of 

slavery allowed for acts that could reas 

sure slave holders of their legitimacy. The 

rationale for the customary laws of slavery 

by which Jefferson was supposed to con 

trol his slaves was that bondspeople must 

be extensions of the will of their owner. 

This paradoxically allowed Jefferson to 

delegate to African Americans powers 

ordinarily reserved to whites. He could 

even base important decisions about his 

slaves on their preferences or behavior; he 

also sometimes paid them for unusual tasks. 

But Jefferson was unquestionably capable 
of angrily asserting his rights when slaves 

claimed at least by their actions that they 
had customary rights that clashed with his. 

Private and public accusations of 

criminal behavior against Jefferson's 

slaves involved both customary law and 

statutes. "Misbehavior"?violations of 

Jefferson's mostly spoken plantation or 

customary law?occurred fairly regularly, 

bringing into play his conception of him 

self as lawgiver and law enforcer. Jefferson 

could order whippings or even far more 

severe punishment when he thought it 

necessary. He also had fairly clear ideas 

concerning the differentiation between his 

enforcement of plantation law and gov 
ernmental enforcement of statutes. When 

a Bedford County slave court gave three of 

his Poplar Forest slaves a light sentence 

after convicting them of attacking their 

overseer, Jefferson promptly sold the three. 

It was part of the customary law of his 

plantations for Jefferson to provide at least 

minimal protection of his slaves against 
various dangers, such as neglectful or bru 

tal hirers, as a corollary to his shielding of 

himself and his agents from certain slaves. 

Jefferson paradoxically assumed, however, 

that the ultimate method of protecting his 

bondspeople was to keep them in bond 

age. Hence there are few manumissions 

recorded in Jefferson's papers, most of 

them in his will. But when Jefferson chose 

to free any of his human property, he had 

to contend with statutes that both empow 
ered and limited him in more complex 
ways than did any laws concerning run 

Mount Vernon Ladies' Association Archaeology Department 

Artifacts recovered from the excavation of a slave quarter cellar at Mount Vernon. 
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aways or alleged criminals. Jefferson's 

attitude toward both bondspeople and the 

laws of Virginia influenced his decision to 

free several members of the Hemings fam 

ily. His testamentary petition for an ex 

ception to the Old Dominion law that 

required most emancipated people to leave 

the state reflects his assumptions that the 

state lawgivers would grant his wish and 

that only these enslaved men would be 

capable of living in freedom. 

Still another way Jefferson encoun 

tered the strictures of the slave code un 

derlines the reciprocal nature of his link to 

that body of laws. That was when other 

people entrusted him with the disposition 
or protection of their slave property as a 

trustee, agent, legal advisor, or lawyer. In 

these and other instances, Thomas 

Jefferson accepted the laws of Virginia, 

Thomas Jefferson Memorial Foundation, Inc. 

Overhead view of the largest of the slave dwellings on Mulberry Row at Monticello. 

the ethics of his one-time profession of 

lawyer, and the canons of his class. Living 

in a world of shared obligations, preserv 

ing their reputation among slave-holding 

peers, and choosing to keep their slaves, 
Jefferson and other slave owners had no 

choice but to acknowledge the force of 

slave law. 

Yet is it not fair to expect more legal 

creativity from Thomas Jefferson than from 

other slave owners of his time? Relatively 

vigorous in his public pronouncements on 

abolition in the 1770s and 1780s, he main 

tained silence thereafter. His greatest 

creativity concerning his bondspeople was 

limited to the de facto manumissions of 

Beverley and Harriet, children of Sally 

Hemings, and his unusually clear articula 

tion of his slaves' peculium, or right to the 

fruits of some of their labor. The problem 
was that the law of slavery virtually stifled 

any more creativity than this. 

The root of Jefferson's subjection to 

the law of slavery was his decision to 

remain a slave holder. As long as he held 

human property, Jefferson never could 

escape from slave law. While in public 
office, he was called upon to make legal 
decisions about slaves and slavery. Dur 

ing the early years of his public service he 

made some antislavery pronouncements 

(5). His governmental actions, which 

carried greater practical weight than did 

his pronouncements, were rarely antisla 

very. Every time he took the side of 

Progress and Enlightenment, he encoun 

tered self-interest and the hard realities of 

economic and political life in the new 

nation (6). Sought after regularly for his 

opinion concerning slavery during his years 
of retirement, Jefferson insisted upon pub 
lic silence. Under the heavy pressure of 

events such as the Missouri controversy, 
he privately pronounced with insight on 

the nation's problem of slavery without 

being able to offer a solution. His tortured 

formulation of the dilemma he thought 
lawmakers and enforcers like him faced? 
to his mind the impossible choice between 

giving up the benefits of the law of slavery 
and eliminating that law's self-evidently 

unjust consequences?reflects his pain and 

ambivalence: "But as it is, we have the 

wolf by the ear, and we can neither hold 

him, nor safely let him go. Justice is in 
one scale and self-preservation in the 

other" (7). 
This is not to say that Jefferson was a 

mere product of his times who failed to 

solve a problem that very few people 
solved. In other respects, Jefferson helped 
to "produce" his times. Yet he refused to 

go as far as his neighbor Edward Coles, 
who emancipated his slaves; Jefferson also 

failed to emancipate more than a handful 

of slaves in his will?in contrast to such 

contemporaries as George Washington and 

John Randolph of Roanoke. "Was Tho 
mas Jefferson an Authentic Enemy of Sla 

very?" David B. Davis asked in 1970 (8). 
Was Thomas Jefferson willing and able to 

act against his own interest in slave prop 

erty? The latter is a question that hits close 
to home because it touches on how 

Jefferson lived, on what the laws of his 

slave society allowed, and on his concep 

tion of himself as an enlightened ruler. 

Slave owners did enjoy a certain 

amount of independence from govern 

mental oversight of their "management" 
of slaves. In return for the protection 

provided by the laws and judiciary of any 
slave society, however, slave holders had 

to pay the price of abiding by the regula 
tions that laws and the judiciary applied to 

owners. Jefferson and other holders were 

unwilling to take the risk of rejecting 

governmental regulation of them and their 

human chattel because of the very nature 

of their legal relationship with 

bondspeople. They regarded slaves as 
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_Thomas Jefferson Memorial Foundation, Inc. 

Archaeological excavations on Mulberry Row unearthed an assortment of objects used by the slaves after work 

and on Sundays or holidays. Shown here are a fragment of a writing slate (with inscribed words), pencils, a 

penknife, dominoes, marbles, a jews harp, and part of a fiddle bow. 

their property. Had they rejected the 

governmental regulation of that "species 
of property," they would have jeopardized 

much of the law of property and the soci 

ety and economy in which they lived. The 

only way out of these difficulties was to 

free all of one's slaves. This Thomas 
Jefferson was unwilling to do. 

Jefferson's legal transactions con 

cerning human chattel reveal that he had 

the wolf by just one ear, a particularly 

precarious circumstance. It was as if 

slavery were the wolf, and the law of 

slavery could not always protect slave 
owners from trouble that could ultimately 
be blamed on that wolf. "In a word," 

declared an anonymous letter writer in 

1800, "if we will keep a ferocious monster 

in our country, we must keep him in 

chains .... 
Slavery is a monster?the 

most horrible of all monsters" (9). The 

law of slavery only supported, and did not 

guarantee, the security of slave owners. 

That was to be expected: no law has ever 

been able to guarantee security. 

But the wolf (slavery) was especially 

dangerous. Jefferson also could not es 

cape the contradiction between his role of 
master and the ideals of the American 

Revolution. Subjecting himself to the rule 
of law?required behavior for any repub 
lican leader?did not work. "The slave 

holder can never be a Democrat," declared 

a "gentleman" in a newspaper letter in 

1800 (10). What then was a leader of a 

republican revolution and of the Demo 

cratic-Republican Party to do if he also 
chose to keep his slaves? The best he 
could do was to act like an enlightened 

monarch whom laws limited and empow 
ered, and who reserved the right to make 
some laws of his own. 

It is this "bargain" between the osten 

sibly independent slave owner and the 

government that helps considerably to 

explain the sharp conflict between 

Jefferson's pronouncements about slavery 

and his actual ownership of bondspeople. 
Jefferson could not have it both ways: as a 

slave owner, he either had to obey the laws 
of slavery while he kept African Ameri 
cans in bondage or else free all slaves and 
not have to abide by the slave code. Any 
one who acted like an enlightened mon 

arch could not be a republican leader of 
human beings when they were in bondage. 
No matter how beneficent a master he may 
have been, he still was an owner of per 

sonal chattel. That committed him to 

support the law of slavery and to preserve 
the Peculiar Institution. Unique and ex 

traordinary in some ways, and often the 

beneficiary of the laws, he was just as 

Thomas Jefferson Memorial Foundation, Inc. 
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Some objects found during excavations of Mulberry Row show that African traditions were very much alive 
within the Monticello slave community. Pictured here are a cowrie shell, a carved horn ring, and two pierced 
eighteenth-century Spanish coins. 
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subject to the law of slavery as any other 

slave owner. The approximately 97 per 
cent of his enslaved laborers who remained 

in bondage as the property of at least 

twenty-one new owners after Jefferson's 

death were living proof that the law of 

slavery was written on their skins immea 

surably more than on Jefferson's, 

that they lived under the govern 
ment of men as well as of laws; yet 
his unwillingness or inability to 

free those people is partly attribut 

able to the way in which the law of 

slavery was also written on 

Jefferson's skin (11). 
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