
JUSTICE AND EQUALITY' 

WAYNE A. R. LEYS 

IN HIS judicious and scholarly essay 
Professor Sabine has clearly indicated 
what lawyers and social scientists can 

do in the determination of justice; but 
I am not sure how he thinks philosophers 
make their contribution to the subject. 
If you are in doubt about the justice of 
an action, Mr. Sabine does not direct you 
to the avowedly universal moral maxims 
of Plato, Kant, or Bentham. Rather, fol- 
lowing his formula, you are to make a 
factual investigation to determine "an 
equivalence of burdens and advantages 
in a relationship that is defined by rules." 
In this formula there is an unknown, an 
x, a blank that has to be filled in by 
empirical inquiry at the scene of judg- 
ment. That blank is for the specific rules 
defining the specific relationships of the 
persons whose action and treatment are 
to be judged just or unjust. If you sus- 
pect that the rules and relationships are 
in the process of changing, you will make 
further factual studies, as Mr. Sabine did 
in tracing the changing conceptions of 
justice in compensating workmen for 
accidents. The application of the formula 
of justice clearly calls for the fact-finding 
methods and the predictions of legal and 
social science. 

What I should like to have clarified is 
whether Professor Sabine believes that 
not only the application, but also the 
formulation, of the concept of justice is 
a fact-finding problem for legal and social 
science. Is his statement of the nature 
of justice an empirical generalization that 
can be verified by examining common 
usage (to which he frequently refers)? 

The maxims of Plato, Bentham, and 
other philosophers are notoriously in- 
accurate as generalizations of common 

usage. If we try, as Plato did, to define 
justice as "every man doing that for 
which he is best fitted," or, with 
Bentham, say that it is "equal considera- 
tion in determining the greatest happi- 
ness of the greatest number," we are 
always bumping into situations where 
an application of the maxim runs coun- 
ter to common usage. The application 
seems unjust to us and to other persons 
whose judgment we respect. The maxims 
of the grand philosophers do not describe 
the actual judgments of good and com- 
petent men. As Stuart Hampshire has 
said: 

In any personal or political decision there 
is a knot of particular reasons influencing action 
which cannot be unravelled into this tidy pat- 
tern of calculating the best means to some 
evident ideal ends.2 

If we seek to make moral maxims more 
accurate, we begin to add qualifications, 
as many of the British philosophers have 
done, and we end up with such complexi- 
ty that the moral maxims become in- 
communicable and are said to be in- 
tuitive. 

Professor Sabine's way out of this dif- 
ficulty is to deny that the universal moral 
maxims of Plato, Kant, and Bentham 
give an answer to the problem of justice. 
He says that they merely ask a question, 
If the philosophical component of justice 
is a question, it has no applicability 
without local information about the ac- 
tion situation. 

As between the British intuitionists 
and Professor Sabine, I prefer Mr. 
Sabine's way of retreating from the 
sweeping assertions of the earlier philoso- 
phers. About ten years ago I came to 
the conclusion that all moral principles 

17 



18 ETHICS 

make more sense as questions than they 
do as assertions. But what puzzles me 
in Professor Sabine's paper is the limited 
usefulness which he seems to attribute to 
the philosophical question, particularly 
in view of the fact that he does not say 
that his definition of justice is one of 
these philosophical questions. 

When Professor Sabine states his for- 
mula, is he asking one of those moral 
maxim questions? Is he asking whether, 
in a given situation, there is an equiva- 
lence of burdens and advantages in a 
relationship that is defined by rules? Or 
does the equivalence formula stand as an 
empirical generalization which may prop- 
erly be asserted as a truth, if it turns 
out to be an accurate summary of com- 
mon usage? 

For the purpose of sharpening up the 
issue, I shall take the position that Pro- 
fessor Sabine's equivalence formula is a 
question, and that it is in the same logical 
class as the universal moral maxims of 
Kant and Plato. I shall also contend that, 
although it may somehow be derived 
from a study of common usage, it cannot 
be proved by common usage, and that 
the only proof of which it is susceptible 
is its power to direct the mind, that is, 
its power to operate as a persuasive 
definition. 

In taking this position, I express the 
hope that philosophy, though friendly 
to the scientific enterprise, may cease 
to imitate the sciences. The logical and 
ethical standards which are clarified by 
philosophical inquiry are scientifically 
insignificant. For the most part, philo- 
sophical standards are either tautologies 
or rhetorical questions. What makes 
them important are the biases and pre- 
occupations of the human mind. To ap- 
preciate their importance, it is necessary 
to consider philosophical standards, not 
in themselves, but in the hostile contexts 
where they do their work. Thus, philo- 

sophical statementsabout justice are most 
meaningful in situations where their rele- 
vance is not already evident. To see that 
this is so, I shall ask you to examine 
some indeterminate situations in which 
it is not already settled that something 
is going to be branded as "just" or 
"unjust," or in which the prevalent in- 
terest in justice is quite limited. 

Professor Sabine recognizes that the 
concept of "situation" and "position in 
a situation" are, to use his phrase, "in- 
trinsic to justice." But he concentrates 
attention on situations in which persons 
are acting in a definite capacity relative 
to one another and in roles that are 
defined by rules. In situations that are 
already so determinate, I do not believe 
that the full force of the equal-treatment 
question is displayed. 

In his brief comment on the moral 
maxim type of questioning, Mr. Sabine 
notes the indeterminacy of situations in 
which it is uncertain whether women 
constitute a special class on account of 
their sex with special rules appropriate 
to them. I shall try to turn attention 
to the indeterminate and unstable situa- 
tion by an example that may remind 
you of Bertrand Russell's query to Mr. 
Dewey: "How large is a situation?"3 

I remind you that it has been common 
practice to pay Negro employees lower 
wages than the wages of white em- 
ployees. In the 1940's there were many 
localities where existing rules and clas- 
sifications supported this practice as just. 
Then a war emergency, a labor shortage, 
and various pressures on the federal gov- 
ernment resulted in a national wage sta- 
bilization policy, part of which was 
"equal pay for equal work." This federal 
policy intruded itself into many local 
situations where racial differentials had 
been the rule. The War Labor Reports 
for February 23, 1944, refer to a case 
in Miami, where the regional war labor 
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board decided that race differentials 
must be- rejected in principle, but only 
part of the difference was eliminated in 
the instant dispute "so as not to un- 
stabilize the industry," as the regional 
board said. This compromising attitude 
was not typical, for in the leading cases 
the national board abolished the pre- 
viously established classifications "white 
laborer" and "colored laborer," and sub- 
stituted the simple classification "la- 
borer."4 When the war ended and wage 
stabilization ceased to be a federal mat- 
ter, the situation in which many a dis- 
pute occurred again shrank to the limits 
of the locality or region, and racial dif- 
ferentials reappeared as rules appropriate 
to the capacities of various persons in 
the now smaller situation. 

In the race differential cases, the in- 
determinacy of the situation is not a 
radical uncertainty, for whether the dis- 
pute is perceived as part of a local situa- 
tion or of a national situation, the situa- 
tion is justiciable. There is uncertainty 
only as to which rules are going to be 
applied equally. 

I should now like to turn to a more 
radical indeterminacy-the indetermi- 
nacy of situations in which the existence 
of rules and their equitable application 
ceases to be important. The family situa- 
tion, mentioned by Aristotle, is an ex- 
ample. So is the situation that presents 
itself as a case of distress to which it is 
not certain whether justice or charity is 
the appropriate response. I shall also 
refer to situations whose justiciable char- 
acter is threatened by engineering fea- 
tures, by sporting characteristics, and 
by the characteristics of a national emer- 
gency. 

First, a few comments on the national 
emergency. The question of national 
security can crowd out the question of 
-equal treatment. Our courts have, during 
wartime, dodged the issue of justice in 

certain cases by saying that the exercise 
of the war powers was not to be ques- 
tioned by the courts. Public opinion has 
tended to perceive the war emergency 
in terms foreign to the idea of justice. 
For example, the courts for some time 
did not try to apply ordinary rules in 
litigation growing out of the 1942 re- 
location of the Japanese-Americans. 
They respected the Army's judgment of 
"military necessity." Although there 
were a few eggheads and saints who 
cried "unfair," the amazing fact was 
the unconsciousness of injustice. Only 
two or three members of Congress even 
expressed doubts.5 

The submergence of the rules and of 
justice is something that has happened 
during wars. But occasionally a situation 
is perceived as a national emergency even 
during a peaceful period. Our Supreme 
Court upheld Minnesota's mortgage 
moratorium in 1934. Justice Hughes 
said, "Contracts should be kept but not 
at the price of destroying government 
itself."6 More recently, Congress passed 
the Taft-Hartley, or Labor-Management 
Relations, Act of 1947. Title II of that 
legislation recognizes a class of disputes 
in which the rights of the parties are 
subordinated to the claims of the public 
to continued production. Although Presi- 
dent Truman refused to invoke the Taft- 
Hartley Act in the steel strike of 1952, 
he did use the idea of a national emer- 
gency in seizing the steel mills.7 The 
Supreme Court did not sustain President 
Truman in the steel case, and sentiment 
always seems to be farther from unanimi- 
ty in the absence of a big war. Never- 
theless, the national emergency is a con- 
stant threat to justice. The complacency 
about star chamber proceedings and 
trial without indictment or jury during 
the Cold War testifies to the power of 
fear and the desire for security which 
can be aroused when the situation is an 
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emergency. 
Consider now a happier indeterminacy 

in the situation that could develop into 
litigation and again could develop into 
a process in which roles and rules are 
not given equal consideration. I refer 
to the labor-management negotiations 
that are reported in the National Plan- 
ning Association's case studies. In one 
of the steel cases, a manager says to 
the union negotiator: "Let's keep the 
lawyers out of this." Such might well be 
the slogan of the entire series. In the 
Libby-Owens-Ford study we read: 

Each side avoids making an issue over the 
authority and right to set or approve rates. They 
have learned to look at the setting of new rates 
as a problem-solving process, not as a tactical 
battle in defining their respective prerogatives. 
Both can claim that they are "in the driver's 
seat." In the eyes of the union leaders this 
rate-setting policy means "new rates are not 
put in without our O.K. first; we negotiate 
every rate." Management puts it this way: 
"We usually make sure that the union knows 
what's behind the rate and try to get them to 
accept it and agree to make the boys give it 
a trial."8 

This problem-solving orientation is a 
development from the point of view of 
John Dewey and Mary Follett. Follett 
persuasively presented the labor dispute 
as a problem-solving situation, using as 
a model the extra-legal settlements of 
bankruptcy cases and the like.9 By per- 
suading a creditor not to press his legal 
right to throw the debtor into bank- 
ruptcy a judge was able to work out a 
plan of instalment repayment that 
solved the problem for both creditor and 
debtor. Such a redefinition of the litigat- 
ing situation has been accomplished by 
raising the question of ends and means 
and by replacing the legal point of view 
with a problem-solving point of view that 
is somewhat like an engineering outlook. 

The same sort of thing sometimes 

happens in quasi-judicial proceedings, as, 
for example, when the Pure Food and 
Drug Administration was prosecuting 
canners for allowing worms to be canned 
with blueberries. The canners admitted 
that they did not know how to prevent 
the wormy result. Government scientists 
then went to work on the problem and 
invented a deworming process for the 
canners.10 With a problem-solving ori- 
entation, we do not regard this action 
as a miscarriage of justice even though 
the government conferred a favor upon 
the canners instead of issuing an im- 
partial cease-and-desist order in accord- 
ance with the rules. 

To raise the question of justice in either 
a national emergency or one of these 
problem-solving situations is no easy 
matter, but often the situation is not 
settled as it appears. Asking about rights 
and rules, sometimes with great inge- 
nuity, strong-minded men may succeed 
in redefining the situation so that it is 
perceived as an occasion for justice. 

A third alternative to justice is a ques- 
tioning that sensitizes us to unusual 
hardship and stirs our sympathies. Mer- 
ciful actions in a situation defined as a 
hardship case are not unjust; they are 
non-just. If a child begins to cut corners 
while playing a game, we justly tell him 
to play according to the rules, unless we 
perceive that he is sick. In that event, 
we forget the judgment according to the 
rules and call the doctor. A policeman 
rebukes the jaywalker, but if he perceives 
that the jaywalker is blind, he will stop 
traffic and escort the blind man. Even 
when American society was most com- 
pletely dominated by the ideal of com- 
petition, there was a minimum standard 
of living and a minimum standard of 
competence, below which individuals 
would be regarded as exempt from or- 
dinary rules."1 It was the idea of charity 
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that kept many of our forebears from 
resenting as unjust the denial of rights 
to women. Women were regarded as too 
weak and defenseless to withstand the 
rigors of public life. Thomas Jefferson, a 
man sensitive to many injustices, saw 
nothing wrong in the exclusion of women 
from the business of a pure democracy. 

To prevent deprivation of morals and am- 
biguity of issue, [women] could not mix pro- 
miscuously in the public meetings of men.12 

Observers who are not participants 
often see inequities in situations which 
the participants define as occasions for 
charity. I shall cite just two examples. 
One is the jury whose verdict "soaks the 
rich," especially the rich corporation, for 
the benefit of a plaintiff whose poverty 
or ill fortune has become an object of 
pity. Another example is the administra- 
tion of religious rites, a work of charity 
which priests are called upon to perform 
for tyrants, gangsters, and assorted 
rascals-who have been guilty of gross 
injustice, but who in the hour of im- 
pending death or bereavement are as 
helpless as their erstwhile victims. 
Champions of justice are baffled by the 
callousness of such juries and such 
priests, but the latter may not be reject- 
ing the claims of justice. They may be 
preoccupied with the relief of distress. 
In order to redefine the situation, the 
champion of justice not only asks about 
equal treatment of rights under the laws, 
but often resorts to rhetorical devices, 
hoping to shift attention to the non- 
charitable features of the situation. For 
instance, there was the judge who in his 
instructions to a sympathetic jury would 
tell about the pickpocket who was so 
moved by the charity sermon that he 
picked the pockets of nearby worshipers 
and put the proceeds into the collec- 
tion.3 Justice and mercy compete in 
indeterminate situations. A simple moral 

maxim about justice may be very diffi- 
cult to enunciate in such circumstances. 

Another alternative to justice as the 
nature of a situation is game-playing or 
amusement. Ordinarily, if the stakes are 
high, the sense of justice will not disap- 
pear in favor of game-playing, but there 
are court proceedings which develop into 
a battle of wits, so amusing that the 
outcome is appraised in terms of tech- 
nique rather than in terms of justice. I 
refer to some of the "classics," such as 
the Delaware case in which conviction 
for stealing a pair of shoes was reversed 
because both shoes were shown to be for 
the same foot; and the Illinois case 
(during the Prohibition era) in which an 
indictment was thrown out because it 
charged the defendants with selling 
liquor one "day" at 8:30 P.M., whereas 
the almanac proved that the day ended 
at 8:29. 

Various legal scholars have expressed 
the opinion that courts are not now so 
much disposed to be diverted by ridicu- 
lous technicalities as they once were. 
Roscoe Pound cites the Massachusetts 
case of the mid-nineteenth century: a 
man accused of taking a wooden pump 
out of a well in wanton mischief was 
prosecuted for malicious injury to real 
estate. His attorney cited cases to prove 
that a pump was not real estate. When 
the charge was changed to malicious 
injury to personal property, the defense 
"proved" that a pump is not personal 
property. "The magistrate enjoyed the 
joke upon himself." "In fact," Pound 
observes, "many of these legal tricks 
were looked upon as huge jokes."'4 

Whether or not such game-playing is 
disappearing, the fact remains that law- 
yers can become absorbed in problems 
of technique to the neglect of the claims 
of justice."6 The same is true of laymen, 
whose sense of justice is at least dulled 
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by the enjoyment of games reported in 
a book like Wellman's The Art of Cross- 
examination. It is an unusual person who 
does not relish the recital of the clever 
tricks of forceful men like Huey Long. 
The picaresque novel has long been 
popular, and the beloved rogue continues 
to appear in best sellers.'6 If an unjust 
man's exploits are extremely clever and 
are accompanied by some agreeable per- 
sonal characteristics, we "can't get mad 
at him." 

One of the celebrated cheating inci- 
dents in American history occurred when 
public lands in Oklahoma were opened 
to settlers on April 22, 1889. Those who 
abided by the rules found that many of 
the choice tracts had been claimed by 
men who evaded the border guards and 
arrived "sooner." This was regarded as 
such a joke that, to this day, Oklahoma 
is laughingly referred to as the "Sooner 
State." 

It is against a background of game- 
playing, of national emergencies, of en- 
gineering, and of charity that the moral 
maxims about justice must be appraised. 
"All men are equal," "Give every man 
his due," and the other formulations of 
justice do not mean much in themselves. 
But in an indeterminate situation or a 
situation dominated by characteristics 
other than rules, they ask a question that 
comes with great effort and ingenuity.'7 
Indeed, to ask about justice in some 
circumstances may require a philosophy 
which questions the justice of every situ- 
ation, regardless of its prima facie char- 
acter. 

It may seem that I have engaged in 
an empirical, scientific inquiry, with a 
view to describing non-justiciable situa- 
tions in the same fact-respecting way 
that lawyers or anthropologists describe 
just and unjust situations. I disclaim any 
intention to contribute to social or legal 

science. I have used descriptions of na- 
tional emergencies, engineering prob- 
lems, charities, and game-playing situa- 
tions for the sole purpose of developing 
a typology-showing some alternatives 
to the interpretation of situations in 
terms of justice. The business of philo- 
sophical ideas is to maintain a set of ideas 
that help us when we are in the process 
of defining a problematic situation.'8 

I now return to my original query. 
When Professor Sabine defines justice as 
an equivalence of burdens and advan- 
tages in a situation defined by rules, is 
he making an empirical generalization 
about common judgments or is he asking 
a philosophical question? If he is asking 
a philosophical question, I suggest that 
what makes it philosophical is its power 
to challenge radical alternatives, such 
as patriotism, benevolence, sport, etc. 
Whether it is good philosophy is not 
determined by its conformity to common 
usage, even though the question or for- 
mula may be derived from usage in the 
sense that some beautiful or persuasive 
examples may have been selected as 
models. 

On this assumption, I offer the follow- 
ing criticism of Professor Sabine's for- 
mula. It is an excellent definition in 
local and domestic situations, wherever 
custom or sovereign power has in the 
past established rules for parties that 
have an adverse-interest relation to one 
another. Contrariwise, where rules are 
vague, uncertain, or extremely contro- 
versial, it seems to me that Professor 
Sabine's definition of justice is less help- 
ful than some of the old moral maxims. 
This is the case when whole industries 
claim injustice, as the farmers do in 
demanding "parity." This is the case in 
international relations where it is often 
impossible for lawyers and diplomats to 
find established categories and rules. If 
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the lawyers and diplomats cannot find 
rules, I doubt that the philosophers' 
symbolic legerdemain will produce any. 
But a maxim like "equal consideration 
in the calculation of happiness" may 
persuasively define some international 
situations as occasions for justice, where- 
as Professor Sabine's formula will leave 
the situation outside the realm of justice 
for want of rules defining the relationship 
of the principals."9 

This criticism applies to Mr. Sabine's 
formula only if it is a philosophical stand- 

ard that operates with the force of a ques- 
tion in indeterminate situations or in 
situations that have been defined in terms 
other than those of justice. If, on the 
other hand, Mr. Sabine's formula is 
offered as an empirical generalization 
from common usage, it must be tested 
by lawyers and sociologists rather than 
by philosophers. But-I cannot see why 
common usage would ever settle the 
moral nature of justice. 
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It seems unphilosophical when a logician presents 
the syllogism or Mill's canons or the theorems of 
algebra in the manner of a teacher of chemistry 
presenting analytical models and procedures to be 
followed in chemical analyses. Logic, as a branch 
of philosophy, is a reminder of the contrasting types 
of logical structures and the very different tests 
that are appropriate to these structures, i.e., syl- 
logism, sets of equations, analogies, generalizations 
from instances, second-order generalizations, and 
circumstantial evidence. Logical training, when it 
is part of philosophy, increases the kinds of resources 
that a person can mobilize when confronted by an 
undefined problematic situation. 

19. I am not advocating that all international 
situations be defined in terms of justice. The philo- 
sophical contribution to international relations is 
sometimes a presentation of the forgotten claims 

of justice and sometimes a turning of men's minds 
away from the model of justice because it is an 
unpromising approach to the situation. It is always 
possible that persuasive definitions should lead diplo- 
mats and the molders of public opinion to perceive 
the situation as one of racial survival, of hardship 
meriting charity, or of technology. Robert Dahl 
comments on the limitations of the legal approach 
to international politics. He notes that over 60 
per cent of our legislators have legal training. "In 
many ways, no background is better calculated to 
prevent realistic action in international politics. For 
the tendency of the lawyer is to interpret reality 
in terms of legality, to determine foreign policy by 
legal policy. The treaty process, careful analysis 
of legal obligations, concepts of 'rights' in the arena 
of international politics, emphasis on forms-this is 
the thrust of the lawyer" (Congress and Foreign 
Policy [Harcourt, Brace & Co., 1950], p. 134). 
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