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Abstract

More than one million people participated in the 1994 genocide against the Rwandan
Tutsi. How did Rwanda, whose criminal justice infrastructure was decimated by the
genocide, attempt to bring the perpetrators to justice? In this article, we provide the
first analysis of the outcomes of the gacaca courts, a traditional community-based
justice system that was greatly modified to address crimes of genocide. After briefly
reviewing the creation of the National Service of Gacaca Jurisdictions, we explain the
court process. Then, we present an overview of the outcomes of the courts with a
focus on the specific sanctions given to those found guilty. This article provides the
first systematic analysis of these sanctions, contributing both an empirical overview
and new insights into how Rwanda attempted to bring justice to the many citizens
who took part in the genocidal violence. We conclude by briefly highlighting some
successes and failures of the gacaca system and its broader lessons for justice in other
contexts.
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On April 6, 1994, the plane carrying the President of Rwanda and the President of
neighboring Burundi was shot down as it prepared to land in the capital of Rwanda.
The crash killed the plane’s occupants immediately, and within hours, targeted killing
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of Tutsis and those associated with them began. Members of the government had
deliberately engendered animosity between the two main ethnic groups—Hutu and
Tutsi—which had become politicized and polarized during Belgian colonialism. Just a
few months later, over 1,050,000 people were dead (Center for Conflict Management
of the National University of Rwanda, 2012). To put this number in perspective, these
1,050,000 people comprised approximately 14% of Rwanda’s 7.5 million! inhabitants,
arate of killing 2,800 times higher than the current U.S. homicide rate of 5 per 100,000.

Government leaders were largely responsible for the planning and execution of
genocide. Yet, it is also well documented that priests, doctors, nurses, judges, and
even human rights activists took part in the violence by murdering their neighbors,
looting houses, destroying property, and raping women (Center for Conflict
Management of the National University of Rwanda, 2012; Fujii, 2009; Hatzfeld,
2008; Mamdani, 2001; Straus, 2006). Overall, more than one million perpetrators
participated in the genocide; and as new government leaders debated how to rebuild
the country, an important part of the conversation concerned holding these partici-
pants accountable.

How has Rwanda, whose criminal justice system was destroyed by the genocide,
attempted to bring the massive number of perpetrators to justice? This article offers a
first look at some of the outcomes of the gacaca courts, a traditional community-based
justice system that was modified to address crimes of genocide. We briefly explain the
creation of the National Service of Gacaca Jurisdictions before discussing how these
courts functioned in law and in practice. Next, we draw on court records to present an
overview of the outcomes of these courts. We focus particularly on the sanctions given
to different groups of perpetrators, which have yet to be systematically analyzed.
Finally, we briefly place the successes and failures of the gacaca courts in context,
discussing the system’s lessons for transitional justice and other settings.

Transitional Justice: Responding to Genocide

Due in part to the magnitude and severity of the crimes, transitional justice responses
to genocide often occur at both the local and international levels. Internationally, for-
mal trials have only been legitimized as appropriate responses to genocide and similar
atrocity crimes since World War II. While prosecution was considered after the
Armenian genocide and for war crimes committed during World War I (Bass, 2000;
Heberer & Matthaus, 2008), the 1945 Nuremberg trials are widely recognized as the
key precedent for international trials for mass atrocity.? After the Nuremberg Tribunal
closed, members of the newly formed United Nations began discussing the possibility
of a permanent international tribunal. Due in part to Cold War rivalries, however, that
court (known today as the International Criminal Court) was not yet in existence when
genocide occurred in Rwanda.

Instead, in November 1994, the United Nations Security Council passed a resolu-
tion that created the International Criminal Tribunal for Rwanda (ICTR). The mandate
of this ad hoc tribunal was to try the Rwandans deemed most responsible for the geno-
cide. The ICTR held its first trial in Arusha, Tanzania, in 1997 and handed down the
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world’s first conviction by an international court for the crime of genocide 1 year later.
As of 2014, the tribunal has completed 75 cases (ICTR, 2013Db).

While the ICTR was heralded as a milestone in international criminal justice, it
lacked both the mandate and the capacity to try even a fraction of those who partici-
pated in the genocide. Instead, Rwandan leaders were faced with the task of deciding
how to hold people accountable while simultaneously facilitating reconciliation. The
mass public participation in the violence, as well as the country’s traditional focus on
restorative justice, led many observers to recommend forming a truth commission
(Clark, 2010).3

In fact, at the insistence of international donors and non-governmental organiza-
tions (NGOs), a truth commission operated in Rwanda just 1 year before the genocide
to investigate alleged human rights violations by the government (Bornkamm, 2012).
Rwandan leaders considered forming another truth commission after the genocide but
ultimately rejected this approach on the grounds that it would not adequately punish
those who had taken part in the violence (Clark, 2010). Thus, while some of the key
orchestrators of the genocide would be tried at the ICTR, a mechanism was still needed
to respond to the violence within Rwanda.

Rwanda’s Response: The Gacaca Courts

As discussions about a large-scale response to the genocide continued, the new
Rwandan government—comprised mainly of members of the Rwandan Patriotic Front
(RPF) rebel army that stopped the genocide—was beginning to punish suspected per-
petrators. In 1994 and 1995, government officials searched for people suspected of
participating in the genocide and transported them to Rwandan prisons (Bornkamm,
2012; Clark, 2010). An estimated 120,000 people were brought to facilities that were
built to hold 45,000 people. The 19 prisons in Rwanda were thus operating at over
200% capacity, with the vast majority of the incarcerated awaiting genocide trials
(International Center for Prison Studies, 2013).

Just as the prison infrastructure was inadequate to handle the sheer number of geno-
cide participants, the existing judicial system was ill-suited to manage the newly incar-
cerated suspects or the many other suspected genocidaires who were not in prison.
Moreover, many lawyers and judges had been killed during the genocide or had fled
the country. In November 1994, there were only 12 prosecutors and 244 judges in
Rwanda, compared to 70 prosecutors and 758 judges in Rwanda before 1994 (Gacaca
Report Summary, 2012). Even at full capacity, however, the existing Rwandan justice
infrastructure would have been straining at the seams in responding to claims against
over one eighth of the nation’s population.

In response, multiple international NGOs donated money, time, and other resources
to help the Rwandan national courts train new judges and lawyers. Many new legal
personnel were indeed trained (estimates in 1996 included 210 prosecutors and 841
judges), and the national court system began hearing cases related to the genocide
(Gacaca Report Summary, 2012). Yet, by 2000, only a few thousand cases had been
processed (Bornkamm, 2012; Clark, 2010).*
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The government of Rwanda thus turned to a different mechanism that combined
retributive and restorative justice in 2001—the gacaca courts. Gacaca courts date back
to before Rwanda was colonized (Bornkamm, 2012). Gacaca means “grass” in
Kinyarwanda, and, as the name implies, the hearings were traditionally held outside in
empty markets, school yards, and other public places within each community. In an ideal
hearing, defendants would confess their crimes, express remorse, ask for forgiveness,
provide restitution, and then offer food and drink to all parties as a symbol of reconcili-
ation (Vandeginste, 1999). This traditional method of dispute resolution, which bears a
close correspondence to the principles of restorative justice (Drumbl, 2002), had been
established as an officially sanctioned court system for common crimes since the 1940s.

After the genocide, however, the institution changed significantly (for detailed
information, see Bornkamm, 2012; Clark, 2010; Jones, 2009), to the dismay of critics
who lament the shift from a community-based informal system to a formal institution
with close ties to the state (Waldorf, 2006). Government leaders decided that the modi-
fied gacaca courts, called inkiko gacaca but shortened here to gacaca, were to be
organized at local levels throughout the country. Its goals would be simultaneously
punitive (e.g., fighting impunity) and restorative (e.g., contributing to national recon-
ciliation),> and the courts would have jurisdiction over genocide and crimes against
humanity committed between October 1, 1990, and December 31, 1994.6

As there were too few lawyers or judges for the trials, and as the courts were
intended as community courts, lay members of the community would serve as judges
(inyangamugayo). In October 2001, the first round of elections for gacaca judges
began. Legal training was not required to serve as a judge. Instead, judges were
selected on the basis of their commitment to justice, truth, and a “spirit of sharing.”
They were required to be 21 years or older, have no previous criminal convictions, and
could not have been serving in a government or political leadership role. They also
could have never been suspected of committing crimes against people during the
genocide (Organic Law, 40/2000). More than 250,000 male and female judges were
elected, and in April 2002, the elected judges underwent training. Finally, on June 18,
2002, the first pilot phase of the gacaca began.”

Court Procedure

The judgment phase of the courts began in March 2005. Suspects were divided into
three categories (Organic Law, 13/2008), as defined in the Appendix. In brief, Category
1 was reserved for planners or organizers of the genocide, officials, and leaders who
participated or incited others to participate, and those who committed rape and sexual
torture. Category 2 included “notorious murderers,” those who tortured others or defiled
their bodies, suspects who killed or intended to kill, and those who served as accom-
plices in such acts. Finally, Category 3 was comprised of property offenders who had
not yet come to settlement with victims or authorities before the law took effect.
Courts were operational at both the cell (akagari) and sector (umurenge) levels of
geographic administration. Those at the cell level (the smallest administrative region
in Rwanda) were responsible for trying people who were accused of Category 3
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crimes, while courts at the sector level were responsible for Categories 1 and 2.8
Nationwide, there were 9,013 cell courts, 1,545 sector courts, and 1,545 courts of
appeal (National Service of Gacaca Jurisdictions, 2012). Each level of court consisted
of a general assembly, a bench of judges (originally 19, later reduced to 14, 9, and
finally 5), a president, and a coordinating committee. Lawyers did not participate in
the trials, ostensibly to avoid adversarial proceedings, and there were no prosecutorial
teams. Instead, the judges were tasked with investigating the crimes and then conduct-
ing the trials, which lasted an average of 1 to 3 days (Mukantaganzwa, 2012).

Trials took place in classrooms, conference rooms, or outdoors when indoor locations
were not available. At each trial, inyangamugayo (judges) sat together on the bench,
wearing green, yellow, and blue sashes—the colors of the Rwandan flag. The victims sat
between the inyangamugayo and the public, with the perpetrators on the other side.
Public confession was a cornerstone of the trials and their capacity to simultaneously
serve the punitive and restorative goals of justice. As such, trials were open to the adult
Rwandans in every community, whose participation was seen as key in moving the
nation past the atrocity. In fact, participation was a duty (Organic Law n°16/2004, Article
29), and there are records of fines for non-participation (Sommers, 2012).

The gacaca laws based punishments on the category of crime, recognition of guilt,
and time to confession (if any). The most severe punishment that judges could assign
was lifetime in prison. This was reserved for those committing Category 1 crimes
without confession before or during the trials (Organic Law, 13/2008). Sentences were
then to be decreased depending on the severity of the crime and time of confession
(with lighter sentences for those who confessed before rather than during their trial).
Community service, fines, and other restoration-based reparations were also possible
sanctions, which we discuss in more detail below.

Special procedures were put in place for minors. Rwandans who were between the
ages of 14 and 18 at the time of the offense could be tried and receive up to 20 years
in prison for a Category 1 crime. Those who were less than 14 at the time of the geno-
cide were not to be prosecuted but sent to training camps instead (Organic Law,
13/2008). With regard to appeals, if defendants, victims, or others were not satisfied
with a judgment, they were to register their intention to appeal within 15 days. The
court then assessed the grounds of the appeals claim based on the gacaca laws.

Assessing the Courts

The courts closed on June 18, 2012, after completing the vast majority of the cases
brought to their attention. To date, research on the gacaca courts has focused on schol-
ars’ and practitioners’ assessments of the orientations and operations of the courts
rather than case outcomes. Indeed, as the gacaca were heralded as a new form of
transitional justice that uniquely combined mechanisms of punitive and restorative
justice, diverse scholars sought to document how the courts functioned in law and in
practice (Bornkamm, 2012; Clark, 2010; Daly, 2002; Longman, 2009; Schabas, 2005).

In the course of this documentation, divergent views emerged regarding the pur-
pose of the gacaca. For many practitioners and advocacy groups, the gacaca were
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primarily a retributive-based institution that existed to punish perpetrators of geno-
cide. Others, such as Karekezi (see, for example, Karekezi, Nshimiyimana, &
Mutamba, 2004) and Drumbl (2000), argue that a view of the gacaca as strictly retrib-
utive is inherently limiting. Rather, in combining punishment and reconciliation, the
gacaca blend elements of retributive and restorative justice. Clark (2010) similarly
views the gacaca’s goals as both punitive and restorative, though he moves beyond
this binary distinction in proposing six ideal aims—truth, peace, justice, healing, for-
giveness, and reconciliation—along with three more pragmatic objectives of process-
ing the backlog of cases, improving living conditions in the prisons, and facilitating
economic development.

Beyond documenting the process and objectives of the gacaca, scholars have
assessed Rwandan public opinion of the courts, with many finding generally favorable
public sentiment (Gasibirege & Babalola, 2001; Longman, Pham, & Weinstein, 2004;
Rettig, 2008).° The courts have also sustained harsh criticism, however, as scholars
and practitioners have critiqued the implementation of gacaca and the institution more
generally (Apuuli, 2009; Fierens, 2005; Ingelaere, 2009; Rettig, 2008; Staub, 2004;
Waldorf, 2006). These commentaries address a range of gacaca processes, including
but not limited to the traumatic effects of testifying, the retroactive application of laws,
the lack of due process rights for the accused, the reduced role of local communities in
the creation of the courts, the inclusion of crimes against property, and the lack of trials
against members of the RPF, the ruling party who assumed power after the genocide
and who were accused of committing crimes in the process of stopping the genocide
and in its immediate aftermath. Notably, the Rwandan government also echoes some
of these concerns. In fact, the closing report of the National Service of Gacaca
Jurisdictions listed many difficulties impeding the functioning of the courts, such as
responding when gacaca judges and then-current government leaders were accused of
genocide, conspiracy among both the accused and the witnesses to conceal informa-
tion, destruction of court records, violence against those who testified, trauma mani-
fested during (and likely after) court proceedings, accused perpetrators who fled
Rwanda, and corruption within the court system.

These critiques identify important problems, especially when measured against an
idealized liberal legal model. When measured against the post-genocide Rwandan
context, however, many of the legalistic critiques of the courts seem disproportionate,
given the scale of crimes and the lack of other options to respond to them (McEvoy,
2007). Rwanda had just lost more than one million people to a genocide that its own
citizens had planned and perpetrated, its institutions were completely shattered, and its
pre-genocide legal system already differed from Western legal systems in numerous
ways. With both context and critiques in mind, we here detail a form of justice the
gacaca produced—the sanctions given to over one million perpetrators.

Analytic Strategy

To detail these sanctions, we draw on official records that were kept by the National
Service of Gacaca Jurisdictions. This unit was the administrative arm of the gacaca
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courts, and they compiled records from all trials. Millions of these records were kept
in official notebooks, which are currently being archived in Kigali. This process will
take years, though gacaca employees also transferred abbreviated forms of court
records into Excel files that contain information about the perpetrators (including sex,
date of birth, and family identifiers), whether they were found guilty, the punishment,
the category of crime, the location of the crime, and the date of the trial. Through a
partnership with the Rwandan National Commission for the Fight Against Genocide,
we obtained the Excel files for each administrative region within Rwanda. We then
compiled these abbreviated court records from 10,558 courts!? into a single database
of gacaca files with almost two million records. We caution that this is the first presen-
tation of these data and it is likely that a small percentage of the almost two million
cases in our Excel files contain clerical errors. Nevertheless, after taking care to clean
these data and minimize such errors, we are confident about the data we present.

In this article, we focus specifically on the initial sanctions imposed at the cell and
sector levels. To avoid confusion and duplication, we omit appeals (explained in more
detail below) from the analysis. In addition, we exclude trials in absence, which
involved those who had fled or, for some other reason, did not appear in court 30 days
after they were summoned. These trials were conducted not for the alleged perpetrator
but for the victims, their families, and the community, illustrating the restorative aspect
of the trials. Yet, as the sanctions were likely influenced by the inability of the accused
to confess or testify on their own behalf, we exclude them from this analysis.

We also exclude a relatively small percentage of cases that include errors. Official
data in any country are never perfect, and Rwandan gacaca data are no exception.
Therefore, while we strove to include as many cases as possible in this analysis, we
exclude cases with errors, such as sanctions recorded incorrectly (with nonsensical
numbers, words, or symbols). Thus, the total number of trials included in the analysis is
1,441,555. Note that the unit of analysis is the trial rather than the individual; a small
proportion of individuals were tried for crimes in multiple categories and jurisdictions,
whereas others were tried in separate cases for crimes falling into different categories.

We begin by detailing the total number of cases concluded by the gacaca system.
Then, we restrict the analysis to our analytic sample as described above and detail the
sanctions received in each category of crime.!! Finally, we briefly examine how these
sanctions varied by the age and sex of the perpetrators.

The Gacaca Courts: An Overview

Overall, the gacaca courts completed 1,958,634 cases (National Service of Gacaca
Jurisdictions, 2012). Table 1 illustrates the case breakdown by category of genocidal
crime, showing that, by far, the majority of the cases were crimes against property
(Category 3). Thirty-three percent of the cases involved crimes against people, with 3%
of all cases falling in Category 1, the category reserved for the cases deemed most seri-
ous. Table 1 also includes the percentage of individuals found guilty in each category.
The likelihood of a guilty verdict was highest for property crimes in Category 3 (96%),
followed by those in Category 1 (88%). The high percentage of those convicted in
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Table I. Gacaca Case Completion.

Gacaca category Number of cases % Number found guilty % Appeals
Category | 60,552 3 53,426 88 19,177
Category 2 577,528 30 361,590 63 134,394
Category 3 1,320,554 67 1,266,632 96 25,170
Total 1,958,634 100 1,681,648 86 178,741

Category 3 may be explained in part by the relatively modest sanctions, as detailed
below. In addition, the discrepancy between those convicted in Category 1 as opposed
to Category 2 (63%) may be due in part to the percentage of confessions in each cate-
gory (approximately 41% and 30%, respectively) or the notoriety of the perpetrators.

Approximately 9% of the total cases tried by the gacaca were appeals cases. As the
table illustrates, the vast majority of these cases were for crimes in Category 2, which
included crimes against people, such as killing. Twenty-six percent (45,839) of all
appeals cases were acquitted. As noted above, we exclude these cases, as well as cases
tried in absentia and cases with erroneous data, resulting in an analytic database of
1,441,555 trials.

Category 3 Sanctions: Crimes Against Property

Table 2 shows the distribution of sanctions for Category 3 crimes—crimes against
property—that were tried at the cell (akagari) level. The overwhelming majority of
perpetrators in this category were sanctioned via fines that were to be paid to victims
and their families. The median fine amount was 7,100 Rwandan Francs (RWF), which
corresponds to approximately US$11 at the current exchange rates (649 RWF per U.S.
dollar) and a relatively modest percentage of Rwanda’s per capita gross national
income of US$560 (World Bank, 2013, data for 2011).

Approximately half of the fines were between 1,285 and 25,000 RWF, or US$2 to
US$39. As shown in Figure 1, almost one fourth of the fines were less than 1,000
RWEF, and another third were below 10,000 RWF, likely reflecting the economic cir-
cumstances of the perpetrators. At the other end of the distribution, 9% of fines
exceeded 100,000 RWF, or US$154 (and 1% of fines exceeded 680,953 RWF, or
US$1,049). The distribution is skewed by a small number of fines over 1,000,000
RWEF, which may not have been accurately recorded.

To assess the fine amount, the victim and/or family members would provide a list
of the property that was destroyed. This list would be read aloud to the public during
the hearing, and anyone present with additional information could provide it to the
court. This was especially important when the entire family was killed; in such cases,
the neighbors would generally assist the gacaca courts in assessing the damage to
property and compiling the list. Then, if the suspects were found guilty of stealing or
destroying the property in question, the gacaca court judges would decide how much
was owed for the damaged or stolen property. The fines were intended to be paid to the
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Table 2. Frequency Distribution of Category 3 Sanctions.

Level 3 sanction Frequency %

Fine? 980,529 87.33
Agreement (Ubwumvikane) 104,289 9.29
Exemption (Gusonerwa) 25,593 2.28
Restitution/return goods 10,387 0.93
Forgiveness (Imbabazi) 698 0.06
Daily work 600 0.05
Building a house 554 0.05
Months in prison® 117 0.01
Total 1,122,767 100.00

2Precise fine amount information is missing for approximately 1% of the cases.

bGacaca law stipulated that prison sentences were not to be given for Category 3 crimes. It is unclear
whether the .01% of prison sentences in the database were errors in sentencing or errors in recording
the sentence.

40%

35%

30%

5%

20%

15%

1%

5%

<1,000 1.000-9,999 10,000-99,999 >= 100,000

0%

Figure 1. Fines for Category 3 perpetrators (in Rwandan Francs).

family rather than the state. If no family member survived the genocide, the fines were
held in a special account at the district level, to be paid to any relatives who came
forward at a later date.

Beyond fines, over 9% of cases were settled by “agreement” (ubwumvikane). This
represents a negotiated arrangement between the perpetrators and the victim or fami-
lies who lost property, initiated by the perpetrator who wished to be forgiven and to
pay the victim for the stolen or destroyed property. For example, an accused individual
took four doors from a victim’s house during the genocide. By the time of the hearing,
however, the accused had damaged the doors and could no longer find the same wood
to replace them. If the accused recognized his crime and asked for forgiveness, he
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could ask the victim for an agreement. Together, the two parties would then choose
another wood to replace the damaged doors. Once chosen, their agreement would then
be signed before the gacaca court, with the court retaining the ultimate authority to
accept or reject the agreement.

In addition, over 25,000 cases (2.3%) were resolved via gusonerwa or “exemption.”
In such cases, both perpetrator(s) and victim(s) recognized the crime. The perpetrator
requested exemption from all or part of the financial obligation, and the victim decided
whether to grant this request. If the victim agreed, the perpetrator’s crimes would still
be recognized as such, though no fine or other punishment would be assigned. For
example, an individual was accused of looting two cows from a victim’s family. During
the trial, he was found guilty and sentenced to pay 80,000 RWF to the victim’s family.
He sold many of his belongings to try to come up with 80,000 RWF. After a few months,
he visited the victim’s family. He brought 60,000 RWF—the most he could get at that
time—and promised to bring the remaining money soon. After consultation, the family
decided to forgive him and exempted him from paying the remaining 20,000 RWF.

Beyond this, about 1% of Category 3 cases were resolved through the return of
goods. These included cows, pigs, sheep, metal sheets, clothing, glasses, basins,
knives, coffee, beans, peas, pitchers, blankets, saucepans, and other animals, foods,
and household goods. The remaining sanction categories listed were imposed less fre-
quently but remain important for understanding the variety of approaches to restor-
ative justice for crimes against property. For example, perpetrators could request
“forgiveness” (imbabazi) for their crimes. This did not deny the crime’s occurrence or
the suspect’s participation, since recognizing the crime is an important part of the
gacaca process. Forgiveness was also an element of other sanction processes, such as
exemption or agreement. Yet, when officially granted, the victim agreed not to pursue
the perpetrator for damages. Finally, some of those found guilty were given the option
to build a house or work for the victims. This served as a form of restitution and rec-
onciliation, particularly in cases in which the guilty party lacked the means to pay
fines or repay stolen goods.

Category | and Category 2 Sanctions: Crimes Against People

Cases involving crimes against people, such as killing, rape, and torture, were addressed
through courts at the sector (umurenge) level, a higher administrative level within
Rwanda. Nevertheless, they were designed to operate according to similar procedures
and were governed by the same laws. Due to the greater severity of these crimes, the
sentences for these categories were much more likely to involve incarceration.

In fact, almost all of the Category 1 and Category 2 perpetrators were given prison
sentences, as shown in Table 3. Approximately 93% received a sentence varying from
several months to 30 years. In addition, 5% received a life sentence.!? There were also
329 agreements recorded in the data, which functioned as explained above for prop-
erty offenses, and 100 sentences to training camps, where those sentenced took classes
in Rwandan history and learned skills pertaining to agriculture, woodwork, and art,
among others.
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Table 3. Frequency Distribution of Category | and Category 2 Sanctions.

Level | and 2 sanctions Frequency %
Prison sentence 296,245 92.93
With community service 91,556
Without community service 204,689
Life in prison 15,444 4.85
Fines 6,670 2.09
Agreements 329 0.10
Training camp 100 0.03
Total 318,788 100.00

5%
%
25%

20%

15%
- I I
. I
.
59

10-14 15-19 20-24 25-30 life

e

=

<5 years

= Category 1 Category 2

Figure 2. Prison sentences for Category | and Category 2 perpetrators.

Community service, a hallmark of the gacaca system and restorative justice more
generally, remained an option for perpetrators in these categories who confessed to
their crimes. Overall, 29% of cases (91,556 cases) involved a community service obli-
gation. When perpetrators recognized their crimes and confessed, the sentence length
could be halved through community service, with 50% of the sentenced time served in
TIG (Travaux d’Interet General or “works of public interest”) rather than prison.
Community service work generally depended on the needs of the region, often includ-
ing tasks such as building (or rebuilding) homes for survivors, repairing roads and
bridges, planting fauna, or creating terraces. This work was completed prior to the
prison sentence.

Figure 2 shows the distribution of sentence length for these two types of genocide
offenses.!3 Category 1 crimes are considered significantly more serious than Category
2 offenses, meriting longer prison sentences. The modal Category | sentence was 25
to 30 years, with 17% of the perpetrators receiving life sentences. Excluding the life
sentences, the median sentence length was 19 years—or a year /ess than the presump-
tive minimum of 20 years. In Category 2, by contrast, the median sentence was 15
years, the modal interval was 10 to 14 years, and only 2% received life sentences.
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Figure 3. Sentences and community service for Category | and Category 2 perpetrators.

These distributions thus show a degree of proportionality in sentencing across this
severity gradient. As a point of reference, 23% of U.S. homicide offenders were given
life sentences in 2006. The remainder were sentenced for an average of 21 years
(Rosenmerkel, Durose, & Farole, 2009, p. 6), significantly longer than sentences given
to genocide perpetrators tried in the gacaca courts. While the United States remains an
outlier in regard to sentence length, the sparing use of life sentences for gacaca
Category 2 crimes also appears tough but fair by international standards (Bernaz,
2013).

Figure 3 shows the distribution of sentence length in years for Category 1 and
Category 2 crimes combined, as well as the number within each 5-year grouping that
received community service. Notably, the most common prison sentences were 10 to
14 years in length, though more than one third of the individuals receiving these sen-
tences were able to lessen their time in prison by doing community service. In addi-
tion, some prisoners were eligible to have up to one third of their sentence
suspended.!4

Age and Sex Distribution of Sentences

We have only limited information about the demographic and social characteristics of
perpetrators, but it is instructive to compare the sex and age distributions of those
receiving punishments (for more information on the age and sex of perpetrators, see
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Figure 4. Life sentences by age and sex.
Note. Ninety-eight percent of all life sentences were given to men, whereas 6 1% of life sentences were
given to people who were at or below the median age of 32 when they committed the crime.

(Nyseth Brehm, Uggen, & Gasanabo, 2012).15 In general, a greater percentage of men
received fines for Category 3 crimes, with a median fine amount of 7,480 RWF for
men and 5,000 RWF for women. Yet, for Categories 1 and 2, the median length of
years in prison (15) was the same for men and women, and community service was
given in a similar percentage of cases. With regard to age at the time of offense, the
average fine was 8,155 RWF for people at or below the median age of 32, relative to
7,435 RWF for people 33 and above. In addition, the median length of prison sen-
tences was 12 years for those less than age 33 and 13 years for those over age 33 and
above.

Figure 4 shows life sentences by age and sex. As discussed, life sentences were the
most severe punishments given by the courts. Overall, 17% of men convicted of
Category 1 crimes were given life sentences, relative to 7% of women in this category.
In Category 2, men are also more likely to receive life sentences, which again could
reflect differences in severity or other characteristics of the case or the court. About
16% of perpetrators below the median age of 32 received life sentences for Category
1 crimes, relative to 11% of their older counterparts. There is little difference in the age
distribution of life sentences for Category 2 crimes.

Overall, these differences are small, with more difference seen between sexes and in
Category 3 crimes. As there are no similar studies of sanctions for perpetrators of other
episodes of genocide, we are unable to compare these discrepancies with other cases.
Moreover, we lack the sort of detailed information about crime severity that would
allow us to analyze discrimination on the basis of sex and age. Nevertheless, age and
sex are likely linked to both crime severity and sentencing outcomes (Steffensmeier,
Ulmer, & Kramer, 1998). Discrepancies in fines may also reflect differences in the abil-
ity to pay financial obligations. Finally, there may have been gender- or age-specific
differences in confessions (which, again, influenced the sanctions given) or differences
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in sentence assignment by the judges. As more complete gacaca data become available,
a full accounting of the relative influence of such factors may be undertaken.

Conclusion: Gacaca in Perspective

In the past decade, the National Service of Gacaca Jurisdictions processed an astounding
number of cases in an attempt to bring perpetrators of genocide to justice and to promote
reconciliation within Rwanda. This system represents a complex amalgamation of seem-
ingly disparate elements. It is at once formal and informal, community-based and state-
driven, traditional and contemporary, and punitive and restorative. The underlying
tensions within the gacaca model, combined with the enormity of the courts’ responsi-
bilities, have led to sustained criticism with regard to both process and outcomes (Apuuli,
2009; Fierens, 2005; Ingelaere, 2009; Rettig, 2008; Staub, 2004; Waldorf, 2006).

We do not seek to refute these criticisms. Nevertheless, the courts’ ability to try
and sanction a crushing caseload of genocide perpetrators represents a truly historic
achievement in the administration of justice. Whereas one cannot measure the quality
of justice by the number of cases processed, it is important to reiterate that the gacaca
courts did their difficult work in the wake of a mass tragedy that shattered Rwanda’s
legal infrastructure and left the country reeling. To put these accomplishments in
perspective, consider that the International Criminal Tribunal for Rwanda has com-
pleted 75 cases since 1997, with annual budgets over US$200 million (ICTR, 2013a).
In contrast, the gacaca processed almost two million cases at an estimated total cost
of US$46 to US$65 million (National Service of Gacaca Jurisdictions, 2012).

While punishment was not the only purpose or outcome of the courts, it is clearly
an important aspect of the institution that merits scholarly attention and analysis. This
article provides the first comprehensive overview of the sanctions given by the gacaca
courts and the first attempt to organize and analyze these data. Although much work
remains, we can draw three basic conclusions from the data presented here.

First, the sanctions of the gacaca courts reflect a mix of fines and restorative justice
alternatives for genocide offenses against property, illustrating that restorative aims
were indeed embedded in the institution. Second, the severity-graded prison sentences
for genocide crimes against people provide evidence of proportionality and a more
punitive approach toward crimes deemed more serious. While it is difficult to charac-
terize any genocide sanction as proportional, the sentences appear to reflect the sever-
ity gradient intended by the basic categorization scheme. It is perhaps noteworthy that,
on average, sentences for murder and non-negligent manslaughter in the United States
are significantly longer. Third, while the gacaca courts made extensive use of life
sentences and long-term imprisonment, they also made extensive use of community
service (Travaux d’Interet General or “works of public interest”). Further research on
these restorative efforts might explore their potential to serve tremendously disadvan-
taged communities while also alleviating prison overcrowding, costs, and a severely
overtaxed prison infrastructure.

In short, the gacaca courts represented a powerful response to mass crime and an
important element in the struggle to address society-wide tragedy and move forward.
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While these courts represent a “home-grown” Rwandan solution in many ways, their
blending of punitive and restorative aims and traditional and contemporary elements
holds important insights for justice pursuits around the world. To the extent that a
hybrid model such as gacaca can address the “crime of crimes,” it should encourage
other innovative approaches to lesser offenses in wide-ranging social contexts.

Appendix

Abbreviated Gacaca Categories

Category 1:

Any person who committed or was an accomplice in the commission of an
offense that puts him or her in the category of planners or organizers of the
genocide or crimes against humanity;

Any person who was at a national leadership level or that of prefecture (state)
level— including those serving in public administration, political parties,
army, gendarmerie, religious denominations, or a militia—who committed
crimes of genocide or crimes against humanity or encouraged others to partici-
pate in such crimes, together with his or her accomplice;

Any person who committed or was an accomplice in the commission of offense
that puts him or her among the category of people who incited, supervised, and
were ringleaders of genocide or crimes against humanity;

Any person who was at the leadership level at the sub-prefecture and com-
mune (municipality)— including those serving in public administration, politi-
cal parties, army, gendarmerie, communal police, religious denominations, or
a militia—who committed any crimes of genocide or other crimes against
humanity or encouraged others to commit similar offenses, together with his or
her accomplice; and

Any person who committed the offense of rape or sexual torture, together with
his or her accomplice.

Category 2:

1.

A notorious murderer who distinguished himself or herself in his or her loca-
tion or wherever he or she passed due to the zeal and cruelty used, together
with his or her accomplice;

Any person who fortured another even though such torture did not result into
death, together with his or her accomplice;

Any person who committed a dehumanizing act on a dead body, together with
his or her accomplice;

Any person who committed or was an accomplice in the commission of an
offense that puts him or her on the list of people who killed or attacked others
resulting in death, together with his or her accomplice;
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5. Any person who injured or attacked another with the intention to kill but such
intention was not fulfilled, together with his or her accomplice; and

6. Any person who committed or aided another to commit an offense against
another without an intention to kill, together with his or her accomplice.

Category 3:

A person who only committed an offense related to property. However, when the
offender and the victim came to a settlement and settled the matter before authorities
or witnesses before commencement of the law, the offender was not prosecuted.
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Notes

1. The population is based on the 1991 census, the last census before the genocide. Thus, this
is an approximation.

2. The term “genocide” was not common during the 1940s. Instead, the Tribunal had jurisdic-
tion over war crimes, crimes against humanity, crimes against peace, and conspiracy.

3. Truth commissions gained prominence as a potential response to mass atrocities during the
1970s (Avruch & Vejarano, 2001; Minow, 2008). Unlike punitive responses that empha-
size retribution, general deterrence, and “just desserts,” commissions place more emphasis
on creating a record of events that occurred during a period of violence, often offering
amnesty or reduced sentences in exchange for truth telling.

4. The outcomes of these trials are not well documented. However, a small percentage of those
in prison were executed. The last executions took place in 1998, when 22 people found
guilty of genocide-related crimes were executed (Amnesty International, 2007). Later, exe-
cutions reportedly stopped, and the death penalty was officially abolished in 2007.

5. As detailed by the Government, the gacaca courts had five key objectives, including the
following: (a) identifying the truth about what happened during the genocide, (b) increasing
the speed of ongoing trials, (c) fighting a culture of impunity, (d) contributing to the national
unity and reconciliation process, and (¢) demonstrating the capacity of the Rwandan people
to resolve their problems (National Service of Gacaca Jurisdictions, 2012).
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6. Whereas the vast majority of genocidal violence took place between April and July, 1994,
the jurisdiction spanned a longer period to try people involved in planning the genocide as
well as those involved in attacks after the genocide was declared over in July 1994.

7. Judgments were not given during the pilot phase, though information collected during this
phase was used during future court proceedings. Throughout the pilot phases, Rwandan
leaders adapted the laws governing the gacaca courts based on practice (Brannigan &
Jones, 2009). In total, the laws governing the gacaca courts were amended several times,
though court procedures remained relatively stable. Relevant laws are listed in the works
cited (Organic Law n°40/2000; Organic Law n°16/2004; Organic Law n°28/2006; Organic
Law n°13/2008; n°10/2007; n°04/2012).

8. Until 2008, the gacaca courts only had jurisdiction over Categories 2 and 3, while
Category 1 suspects were sent to the national courts. The 2008 modifications to the laws
shifted many Category 1 suspects to the gacaca, however. Data on suspects tried within the
national courts are currently unavailable.

9. Inline with this, the Center for Conflict Management of the National University of Rwanda
(2012) conducted a survey of approximately 3,500 people to assess public opinion of the
courts, finding that 87% of respondents believed the gacaca strengthened national unity
and reconciliation and put an end to the culture of impunity. However, some have noted
that these and other surveys are “suspiciously positive,” which might be attributed to fear
of criticizing the government and its initiatives (e.g., Rettig, 2008).

10. As noted below, this number is lower than the total number of courts because we exclude
courts of appeal from this analysis.

11. Ideally, we would be able to analyze punishments by type of crime, such as rape or torture.
However, crimes in the database are only listed by category, so we do not have the capabil-
ity to disaggregate our data beyond the three categories.

12. There were also 10 cases in which sentences over 30 years are recorded, although the
maximum sentence length was limited to 30 years or life imprisonment by statute. These
10 cases have no perceptible effect on the mean or median values reported here.

13. For those who were convicted of crimes in more than one court, prison sentences were
allowed to be served concurrently rather than consecutively.

14. There was also a mass amnesty in 2003, though details about these amnesties are not publi-
cally available.

15. Age information is missing for approximately 30% of cases; sex information is missing for
0.1% of cases.

References

Amnesty International. (2007, August 2). Rwanda abolishes death penalty. Retrieved from
http://www.amnesty.org/en/news-and-updates/good-news/rwanda-abolishes-death-
penalty-20070802

Apuuli, K. P. (2009). Procedural due process and the prosecution of genocide suspects in
Rwanda. Journal of Genocide Research, 11, 11-30.

Avruch, K., & Vejarano, B. (2001). Truth and reconciliation commissions: A review essay and anno-
tated bibliography. Social Justice: Anthropology, Peace, and Human Rights, 2(1-2), 47-108.

Bass, G. (2000). Stay the hand of vengeance. The politics of war crimes tribunals. Princeton,
NIJ: Princeton University Press.

Bernaz, N. (2013). Life imprisonment and the prohibition of inhuman punishments in interna-
tional human rights law: Moving the agenda forward. Human Rights Quarterly, 35,470-497.

Downloaded from ccj.sagepub.com by guest on September 21, 2014


http://www.amnesty.org/en/news-and-updates/good-news/rwanda-abolishes-death-penalty-20070802
http://www.amnesty.org/en/news-and-updates/good-news/rwanda-abolishes-death-penalty-20070802
http://ccj.sagepub.com/

350 Journal of Contemporary Criminal Justice 30(3)

Bornkamm, P. C. (2012). Rwanda’s Gacaca courts: Between retribution and reparation. New
York, NY: Oxford University Press.

Brannigan, A., & Jones, N. A. (2009). Genocide and the legal process in Rwanda from genocide
amnesty to the new rule of law. International Criminal Justice Review, 19, 192-207.

Center for Conflict Management of the National University of Rwanda. (2012). Evaluation of
gacaca process: Achieved results per objective. Study commissioned by National Service
of Gacaca Courts. Kigali, Rwanda.

Clark, P. (2010). The Gacaca courts, post-genocide justice and reconciliation in Rwanda:
Justice without lawyers. New York, NY: Cambridge University Press.

Daly, E. (2002). Between punitive and reconstructive justice: The Gacaca courts in Rwanda.
New York University Journal of International Law and Politics, 34, 355-396.

Drumbl, M. A. (2000). Punishment, postgenocide: From guilt to shame to “civis” in Rwanda.
New York University Law Review, 75, 1221-1326.

Drumbl, M. A. (2002). Restorative justice and collective responsibility: Lessons for and from
the Rwandan genocide. Contemporary Justice Review, 5, 5-22.

Fierens, J. (2005). Gacaca courts: Between fantasy and reality. Journal of International Criminal
Justice, 3, 896-919.

Fujii, L. (2009). Killing neighbors: Webs of violence in Rwanda. Ithaca, NY: Cornell University
Press.

Gacaca Report Summary. (2012). Summary of the report presented at the closing of Gacaca
court activities. National Service of Gacaca Jurisdictions. Kigali, Rwanda.

Gasibirege, S., & Babalola, S. (2001). Perceptions about the Gacaca law in Rwanda: Evidence
from a multi-method study, special publication no. 19. Baltimore, MD: Center for
Communication Programs, School of Public Health, Johns Hopkins University.

Hatzfeld, J. (2008). A time for machetes: The Rwandan genocide—The killers speak
(L. Coverdale, Trans.). London, England: Sperpent’s Tail.

Heberer, P., & Matthaus, J. (2008). Atrocities on trial: Historical perspectives on the politics of
prosecuting war crimes. Lincoln, Nebraska: University of Nebraska Press.

Ingelaere, B. (2009). Does the truth pass across the fire without burning? Locating the short
circuit in Rwanda’s Gacaca courts. The Journal of Modern African Studies, 47, 507-528.

International Center for Prison Studies. (2013). World prison statistics archive. Retrieved from
http://www .prisonstudies.org/country/rwanda

International Criminal Tribunal for Rwanda. (2013a). Annual budget. Retrieved from http:/
www.unictr.org/Abouta/GeneralInformation/tabid/101/Default.aspx

International Criminal Tribunal for Rwanda. (2013b). Status of cases. Retrieved from http://
www.unictr.org/Cases/StatusofCases/tabid/204/Default.aspx

Jones, N. (2009). The courts of genocide: Politics and the rule of law in Rwanda and Arusha.
New York, NY: Routledge.

Karekezi, A. U., Nshimiyimana, A., & Mutamba, B. (2004). Localizing justice: Gacaca courts
in post-genocide Rwanda. In E. Stover & H. M. Weinstein (Eds.), My neighbor, my enemy:
Justice and community in the aftermath of mass atrocity (pp. 69-84). New York, NY:
Cambridge University Press.

Longman, T. (2009). An assessment of Rwanda’s Gacaca courts. Peace Review, 21, 304-312.

Longman, T., Pham, P., & Weinstein, H. (2004). Connecting justice to human experience. In
E. Stover & H. M. Weinstein (Eds.), My neighbor, my enemy: Justice and community in
the aftermath of mass atrocity (pp. 206-225). New York, NY: Cambridge University Press.

Mamdani, M. (2001). When victims become killers: Colonialism, nativism, and genocide in
Rwanda. Princeton, NJ: Princeton University Press.

Downloaded from ccj.sagepub.com by guest on September 21, 2014


http://www.prisonstudies.org/country/rwanda
http://www.unictr.org/Abouta/GeneralInformation/tabid/101/Default.aspx
http://www.unictr.org/Abouta/GeneralInformation/tabid/101/Default.aspx
http://www.unictr.org/Cases/StatusofCases/tabid/204/Default.aspx
http://www.unictr.org/Cases/StatusofCases/tabid/204/Default.aspx
http://ccj.sagepub.com/

Nyseth Brehm et al. 351

McEvoy, K. (2007). Beyond legalism: Towards a thicker understanding of transitional justice.
Journal of Law and Society, 34, 411-440.

Minow, M. (2008). Making history or making peace: When prosecutions should give way to
truth commissions and peace negotiations. Journal of Human Rights, 7, 175-185.

Mukantaganzwa, D. (2012). Interview with the executive secretary of National Gacaca Service
Domithile Mukantaganzwa on the eve of closing of Gacaca courts. Retrieved from http://
www.gov.rw/Interview-with-the-Executive-Secretary-of-National-Gacaca-Service-
Domithile-Mukantaganzwa-at-the-eve-of-closing-of-Gacaca-Courts

Nyseth Brehm, H. N., Uggen, C., & Gasanabo, J.-D. (2012, November). Age, sex, and the crime
of genocide. Paper presented at the 2012 meetings of the American Society of Criminology.
Chicago, IL.

Rettig, M. (2008). Gacaca: Truth, justice, and reconciliation in postconflict Rwanda? African
Studies Review, 51(3), 25-50.

Rosenmerkel, S., Durose, M., & Farole, D., Jr. (2009). Felony sentences in state courts, 2006—
Statistical tables (U.S. Department of Justice, Bureau of Justice Statistics). Washington,
DC: U.S. Government Printing Office.

Schabas, W. A. (2005). Genocide trials and Gacaca courts. Journal of International Criminal
Justice, 3, 879-895.

Sommers, M. (2012). Stuck: Rwandan youth and the struggle for adulthood. Athens: University
of Georgia Press.

Staub, E. (2004). Justice, healing, and reconciliation: How the people’s courts in Rwanda can
promote them. Peace and Conflict: Journal of Peace Psychology, 10, 25-32.

Steffensmeier, D., Ulmer, J., & Kramer, J. (1998). The interaction of race, gender, and age in
criminal sentencing: The punishment cost of being young, black, and male. Criminology,
36,763-797.

Straus, S. (2006). The order of genocide: Race, power, and war in Rwanda. Ithaca, NY: Cornell
University Press.

Vandeginste, S. (1999, November 8-12). Justice, genocide, and reparation after genocide
and crimes against humanity: The proposed establishment of population Gacaca tri-
bunals in Rwanda. Paper delivered to the All-Africa Conference on African Principles
of Conflict Resolution and Reconciliation, United Nations Conference Center, Addis
Ababa, Ethiopia.

Waldorf, L. (2006). Rwanda’s railing experiment in restorative justice. In D. Sullivan & L. Tifft
(Eds.), Handbook of restorative justice: A global perspective (pp. 422-434). New York,
NY: Routledge.

World Bank. (2013). World Bank development indicators, 1960-2012. Retrieved from http://
data.worldbank.org/data-catalog/world-development-indicators/wdi-2011

Gacaca Laws

Organic Law n°04/2012 of 15/06/2012 terminating Gacaca courts. Government of Rwanda.

Organic Law n°10/2007 0f01/03/2007 amending Organic Law of 2004. Government of Rwanda.

Organic Law n°13/2008 of 19/05/2008 amending previous Organic Laws. Government of
Rwanda.

Organic Law n°28/2006 of 27/06/2006 setting up the first amendment of Organic Law of 2004.
Government of Rwanda.

Organic Law n°16/2004 of 19/06/2004 governing the organization, jurisdiction, and functioning
of Gacaca courts. Government of Rwanda.

Downloaded from ccj.sagepub.com by guest on September 21, 2014


http://www.gov.rw/Interview-with-the-Executive-Secretary-of-National-Gacaca-Service-Domithile-Mukantaganzwa-at-the-eve-of-closing-of-Gacaca-Courts
http://www.gov.rw/Interview-with-the-Executive-Secretary-of-National-Gacaca-Service-Domithile-Mukantaganzwa-at-the-eve-of-closing-of-Gacaca-Courts
http://www.gov.rw/Interview-with-the-Executive-Secretary-of-National-Gacaca-Service-Domithile-Mukantaganzwa-at-the-eve-of-closing-of-Gacaca-Courts
http://data.worldbank.org/data-catalog/world-development-indicators/wdi-2011
http://data.worldbank.org/data-catalog/world-development-indicators/wdi-2011
http://ccj.sagepub.com/

352 Journal of Contemporary Criminal Justice 30(3)

Organic Law n°40/2000 of 26/01/2001governing the creation of Gacaca courts. Government
of Rwanda.

Author Biographies

Hollie Nyseth Brehm is an Assistant Professor of Sociology at The Ohio State University. She
studies genocide, crime, law, and transitional justice.

Christopher Uggen is a Distinguished McKnight Professor of Sociology and Law at the
University of Minnesota. He studies crime, law, and deviance, firm in the belief that good sci-
ence can light the way to a more just and peaceful world.

Jean-Damascéne Gasanabo has a PhD in Education from the University of Geneva,
Switzerland. He is currently Director General in charge of the Research and Documentation
Center on Genocide within the Rwanda National Commission for the Fight against Genocide.

Downloaded from ccj.sagepub.com by guest on September 21, 2014


http://ccj.sagepub.com/



