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Abstract

This contribution argues that concepts of socistige in European and internatiomaivate lawmust
remain consistent with the principles of justicalertying European and internatiormalblic law. The
contribution begins with a brief explanation of ttieersity of conceptions of constitutional justice
and of their legal impact on ever more fields ofdpean public and private law (1). After clarifying
the constitutional terminology used in this conitibn (2), Rawlsian principles of justice for natéd
and international law (3) are distinguished fromititayel human rights as principles of justice (4),
multilevel judicial protection of constitutionalgtits and rule of law by ‘courts of justice’ (5),cathe
diverse forms of democratic and private ‘participgtjustice’ for transforming legal and social
relationships (6). The constitutional dimensionghaf 2007 Lisbon Treaty (as discussed in section 7)
confirm that the ‘many concepts of social justice European private law’ - the focus of this
conference book - must be construed and developgddue regard to the diverse dimensions of
‘constitutional justice’ in European and internatibpublic law.
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1. Diverse Conceptions of ‘Constitutional Justicefor Justifying National and
International Law

The EU Charter of Fundamental Rights, UN humantsigistruments and many national constitutions
(like Article 1 of the German Basic Law of 1949ppeed from respect for human dignity as source of
inalienable human rights that must be protecteduby of law and democratic governance. This
modern constitutional foundation of national anteiinational legal systems can be interpreted in
conformity with Immanuel Kant's moral theory of hamrights: Respect for the moral, rational and
reasonable autonomy (dignity) of human beingsfjastindividual rights to equal external freedoms
and corresponding moral duties to protect equadoens in all human interactions at national,
transnational and international levels through itewviel constitutional guaranteéd\s ‘(e)ach person
possesses an inviolability founded on justice thatn the welfare of society as a whole cannot
override’, justice is — as famously proclaimed biaivls — ‘the first virtue of social institutionas
truth is of systems of thougHtThe term ‘constitutional justice’ can be useddlly in this Rawlsian
sense as referring to constitutional ‘principlegudtice’ and institutions (like ‘courts of justigdor

the moral and legal assessment of post-constiltitegislation, administration, adjudication and
private conduct structuring social relations amdreg and equal citizens. The diverse procedural,
conventional, egalitarian, redistributive, correeticommutative and social principles of justica ba
conceived as sub-categories within this broadercepin of ‘constitutional justice.” The moral
assessment of individual and collective actionsiwithe basic structure of rules is the domain of
ethics and justice as a virtue of personal conderitciples of constitutional justice for designiagd
improving a just national and international ordemain dependent on moral analysis of such social
conduct (e.g. the individual responsibility of zéns to participate in designing and maintainiregrth
society’s institutional order) and of the ‘circummstes of justice’ (e.g. the rational egoism anditéich
reasonableness of individuals constrained by dgan€iresources in their pursuit of a good lifeatth
make just rules and institutions necessary foradlstsocial order protecting peaceful cooperation
among free and equal citizens with often diverseeptions for a good life and for social justice.

The main proposition of this contribution is thatingiples of ‘constitutional justice’ are of
fundamental importance for the legitimacy and ditsdnf social order and may also influence judicia
interpretation and legislative harmonization ofvpte law. Sections 3 to 6 briefly summarize four
different, yet complementary conceptions of ‘cansitbnal justice’: Justice as constitutional fasae
(3); justice as multilevel constitutional guararsted human rights and protection of basic human
needs (4); constitutional justice as multileveligim protection of individual rights and ‘rule ¢tdw’

in conformity with ‘principles of justice’ in relans among individuals, among individuals and
governments, as well as among states (5); as wealeaocratic and private forms of ‘participatory
justice’ for agreed transformations of social rielas (6). Human rights and constitutional law make
‘constitutionalizing’ law and social cooperationr@ss Europe a perennial task of democratic
lawmakers, governments, ‘courts of justice’ andcofil society. The judgment by the German
Constitutional Court in the famougith casgconcerning a private boycott against a film proetliby

a former Nazi film director) of 1958 — in which ti@ourt inferred from Article 1(3) of the German
Basic Law that fundamental constitutional rightsc{s as the general personality right and freedom of
expression protected by Articles 2 and 5 of thei®8haw), apart from granting individual rights, als
prescribe objective constitutional values that gppl the whole legal order and must be taken into

1 On the diverse interpretations of Kant's morakttiical and political conceptions of natural rigisee, e.g.: G.Beck,

Immanuel Kant's Theory of Rights, Ratio Juris 19 @0@71-401.

2 J.Rawls (rev. edition 1999), at 3.
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account in judicial interpretation of general ptevdaw clauses- illustrates the potential relevance of
constitutional law for the interpretation and judigrotection of private law, as recognized alsthie
case-law of the European Court of Justice (e.g.20@/ ECJ judgments in the Laval and Viking
cases) and in the Preamble to the EU Charter ofd&duental Rights of the European Union:
‘Enjoyment of these rights entails responsibiliteasd duties with regard to other persons, to the
human community and to future generatichhe relevance of European constitutional law for
influencing, justifying or limiting harmonizatiomd ‘constitutionalization’ of private law in Europe
remains, however, contested. As European constiaitiaw is committed to ‘respecting the diversity
of the cultures and traditions of the peoples afoga as well as the national identities of the Memb
States and the organization of their public authesriat national, regional and local levels’ (Proim
to the EU Charter of Fundamental Rights), the étuginal principles of EU law may also be
invoked for justifying the prevailing diversity ofational private law systems in EU member states.

2. Defining ‘Constitutions’, ‘Constitutionalism’ and ‘Constitutionalization’

The terms ‘constitution’, constitutionalism’ andfgstitutionalization’ are used in this contribution
the following ways:

0 Constitutionrefers to a coherent set of long-term principled ames of a higher legal rank
constituting the basic order of a political comntyr{e.g. in a state), or of a functionally limited
community (e.g. based on an international ‘treatyistitution’ for the collective supply of
international public goods), with legislative, adisirative and dispute settlement functions for
the maintenance of rule of law for the benefit izens. Many national rules (e.g. ‘basic laws’,
charters of human rights) and international ‘tre@tnstitutions’ can serve ‘constitutional
functions’ for protecting equal rights, rule of laamd transparent self-governance of citizens in
public and private law relations even if the resivecrules are not formally designated as
‘constitutional.’

0 Constitutionalismrefers to the political method of using constitatib principles, rules and
institutions (such as constitutional conventioreerating constitutional rules) for the collective
supply of national and international public gootdattbenefit all citizens concerned. Multilevel
constitutionalism uses constitutional principlagdes and institutions at national and international
levels of governance (e.g. legal organizations titmtieg legislative, executive and judicial
powers protecting rule of law among citizens) foe tcollective supply of international public
goods.

0 Constitutionalizatiorrefers to legal methods aimed at strengtheningtitotisnal principles, rules
and institutions (like independent judicial protentof constitutional rights and ‘constitutional
justice’) in the diverse forms of national and miional rule-making, rule-administration and
rule-enforcement. Due to the independence and tmpyr of ‘courts of justice’ (e.g. compared
with majoritarian political institutions) and thgudicial ‘administration of justice’ on the basié
‘due process of law’, judicial settlement — at aaél and international levels - of disputes over th
interpretation and application of rules, and treuting clarification and continuous adaptation of
legal systems to the needs of citizens, offer eindismode of ‘multilevel judicial governance’ and
principle-oriented ‘constitutional restraint’ onljigal rule-making and policy-making. As many
international disputes are, directly or indirecfly.g. by means of ‘diplomatic protection’ of
individual rights by the home state), initiatedtla¢ request of citizens in order to defend their

BVerfGE 7, 198 (15 January 1958); cf. H.Rdsler, Hamining the German Civil Code of the 19th Century wath
Modern Constitution — The Lith Revolution 50 years &y Comparative Perspective, in: Tulane Europeah Giwil
Law Forum 23 (2008), 1 ff.

Cf. O.J. EU C 306 of 17 December 2007 and: The lnsbheaty. The Readable Version (Foundation for EthBeracy
2008), at 199.
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rights against alleged abuses of private and pydaer, ‘judicial governance’ complements the
diverse modes of self-governance of citizens insttartional democracies as well as in the
multilevel governance of international cooperatmnong citizens.

3. How to Interpret the EU Law Commitments to ‘Jusice’?
Rawilsian ‘Justice as Constitutional Fairness’ in Mdtional and International
Law-Making

All EU member states have adopted national conistits based on the insight of democratic
constitutionalism that a society’s legal and ingiinal order may be justified, improved and
politically supported over time by constitutionajraement on political ‘principles of justice’ of a
higher legal rank (e.g. for constituting, designemd limiting rights of citizens, human rights and
democratic governance institutions) that must retspad protect the legitimate diversity of moral,
religious and political conceptions of citizens arah be freely supported by all reasonable citiens
Such an ‘overlapping consensus’ on a limited ‘it conception of justice’ can help justifying,
maintaining and adapting a stable social orderpesad by citizens with competing worldviews, if the
principles respect and protect basic human needigeamain compatible with the enduring reality of
diverse, and partially conflicting, moral, religmand other worldviews of citizens. Also in Eurapea
law and integration, a shared conception of ‘pphes of political justice’ justifying the ‘basic
structure’ of European rules and institutions -agieed in the 2007 Lisbon Treaty as well as irBte
Charter of Fundamental Rights whicimter alia, codify principles and rules of European
constitutional law - can help resolve disputes ow lzonstitutional rules and individual rights aoe t
be developed over time and adapted to changingroBtances. The Treaty on European Union (as
amended by the Lisbon Treaty), like the new Trestyhe Functioning of the EU and the EU Charter
of Fundamental Rights as integral part of EU lave]Jude numerous provisions referring to ‘justice’
(e.g. Article 2 TEU), for instance regarding the '&lhrea of freedom, security and justice’ (e.qg.
Article 3 TEU, Arts. 67 ff TFEU), the ‘Court of Juse of the EU’ (Arts. 251 ff TFEU) and
fundamental rights to justice (Title VI of the EUh&rter of Fundamental Rights). Such explicit
references of EU law to justice reflect the longdiag European tradition, since ancient Greek tzfw,
conceptualizing law as participation in the idegustice.

Rawls’ Theory of Justiceaims at promoting an ‘overlapping consensus’ amoitigens on (1) a
common moral justification of (2) principles of gadal justice for (3) the design, and adjustmevero
time, of the ‘basic structure’ of a stable socialey. In accordance with this tripartite objectiRawls
conceived hisTheory of Justiceas having three tiers: the ‘original position’ drettop level is a
contractualist thought experiment necessary fourmg ‘justice as fairness’ in the social agreement
on the middle level, on two principles of jusfigeith two priority rules) that constitutionally igle
and restrain, on the bottom tier, the ‘basic stretof rules concretizing and institutionaliziniget
‘principles of justice’ so as to sustain a stabfeeo for social cooperation among citizens with
fundamental interests in a good life, in a shareblip conception of justice, and in successfully
pursuing their chosen life plans. As citizens awe anly shaped and bound by, but also collectively

e Joerges/Petersmann, (2006). See also M.Shatohe Sweet (2004), chapter 4 (describing adatidin as a

particular mode of governance, through which tlgalletructures of a legal community are continupaslapted to the
needs and purposes of citizens and governments).

On this ‘idea of a well-ordered society’ respegtithe ‘fact of reasonable pluralism’ and pursuingyoa limited
conception of ‘political justice’ see: J.Rawls (199 35 ff.

Rawls’ first statement of the two principles readsfollows: ‘First: each person is to have an egight to the most
extensive scheme of equal basic liberties compatisth a similar scheme of liberties for othersc@wl: social and
economic inequalities are to be arranged so tlegtdine both (a) reasonable expected to be to evelyadvantage, and
(b) attached to positions and offices open to(&#wls, rev. ed. 1999, at 53).
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responsible for their social order, the Rawlsianstibutional theory justifies constitutional rulas
resulting fromjustice as fairnessand as being in the rational self-interest ofrelisonable citizens
affected by the rules. In order to protect the &dational contract’ from being distorted by
differential bargaining power and potential threfatgouring certain contracting parties, the reasgni
of citizens and balancing of their diverse intesentist take place behind a ‘veil of ignorance’ (Rw
ensuring equal consideration for all citizens. ikssuch an ‘original position’, all individual irests
are represented fairly and the constitutional ppies of justice protect equal access of citizenthe
‘social primary goods’ essential for their indivaduvell-being (e.g. equal basic liberties, rightsl a
opportunities), ‘justice as fairness’ (Rawls) suggests that #igoprinciples of justice and basic rules
and institutions justified by such a ‘constitutibiantract’ are to be accepted as fair unst by all
individuals living under this social order.

European constitutional law reflects Rawlsian pgples of justice and of procedural fairness in
diverse, albeit imperfect ways. For instance, €imib the features of Rawls’ ‘original position’rfo
negotiating national and international principlefs jastice (such as the ‘veil of ignorance’, the
requirement of publicity and unanimity, the negitia of international principles of justice by
representatives of national peoples rather thamdiyiduals), the elaboration of the Lisbon Treaty
and of the EU Charter of Fundamental Rights (a®redtinto force on 1 December 2009) by
intergovernmental negotiations and ‘European Cotwes' (which elaborated the EU Charter of
Fundamental Rights adopted on 8 December 2000 lhaswvihe 2003 Draft Constitution for Eurdpe
and the ratification of the Lisbon Treaty by natibparliaments, the European Parliament and by
popularreferenda offered uniquely comprehensive procedures fointaknto account interests of all
groups of European societies and of their demaaiditi elected representatives. EU law includes
much broader and more detailed, constitutional el &g judicial guarantees of transnational liberty
rights, equality rights, solidarity rights, citizeights and rights of ‘access to justice’ (e.gtemrms of
national and European judicial remedies) than atinal constitution of any of the 192 UN member
states. In spite of the economic origins of Europleav (e.g. in the European Atomic, Coal and Steel
as well as Economic Communities), justice has becanognized — in line with the Rawlsian theory
of justice — as being prior to utilitarian promatiof economic welfare through market integratiod an
sectoral policy integration. Also the controversiibht Rawlsian principles for an internationawi

of peoples™ — respect for the freedom and independence ofl@goacta sund servandaquality of
people, non-intervention, the right of self-defensspect for human rights, for the laws of war and
international development assistance — are aketdtl in corresponding EU law principles. Likewise,
the Rawlsian explanation of the causes of econaveifare in terms of domestic legal and political
culturé® seems to be confirmed by the relative welfare aoheEU member state, just as Rawls’
support for the longstanding ‘democratic peace ment’ (i.e. the explanation by philosophers like
Montesquieu, Kant and A.Smith that voluntary intgronal trade contributes to peaceful cooperation
across frontiers among democraciésppears to be confirmed by the ‘democratic peao®ng all

27 EU member states.

Cf. Rawils (rev. ed. 1999), at 52 ff, 78 ff; on th&ital priority of basic liberties (which may bedteed only for the sake
of basic liberties but not for the sake of any othmial primary goods), see 36 ff.

Cf. J.M.Beneyto, From Nice to the Constitutional Tye&ight Theses on the (Future) Constitutionalaif Europe,
in: Griller/J.Ziller (2008), at 1-20.

J.Rawls (1999), at 36-37.
Rawls (1999), at 108 ff.
Cf. Rawls (1999), at 51-54.

10
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4. Justice as Multilevel Constitutional Guarantee®f Human Rights

The multilevel, constitutional protection of humaghts through national laws, European law and
international human rights conventions in all EUnmber states reflects Kant's theory of justice based
on multilevel constitutional guarantees of humahts to maximum equal freedoms. In contrast to the
US tradition of prioritizing civil and political lierties over economic and social rights ensuring
fulfilment of basic socio-economic needs, Rawledaecognized that

‘the first principle covering the equal basic righand liberties may easily be preceded by a
lexically prior principle requiring that citizenbasic socio-economic needs be met, at least insofar
as their being met is necessary for citizens tcetstdnd and to be able fruitfully to exercise those
rights and liberties™®

This Rawlsian acknowledgement - that fulfilmenbakic needs may be among the ‘equal basic rights
and liberties of citizenshif’ — corresponds to the today worldwide recognition,hundreds of
national and international human rights instrumeotsinalienable’ and ‘indivisible’ civil, politial,
economic, social and cultural human rights to lpeeted and protected by national and international
legal system$’ By explicitly acknowledging (e.g. in the Preambteisthe European Convention on
Human Rights and of the 1966 UN Covenants on galitical, economic, social and cultural human
rights) ‘the equal and inalienable rights of allmieers of the human family (as) the foundation of
freedom, justice and peace in the world’, humahtsi@re simultaneously recognized as ‘principles of
justice’ limiting governance powers and guiding isdgfion, administration and adjudication.
European Community law and the 2007 Treaty of Lispoovide for comprehensive constitutional
rights, human rights and other ‘principles of jostifor an ‘area of freedom, security and justice
without internal frontiers’ (Article 2 TEU), safegtded by multilevel legal and judicial remedies in
national and European courts. The EU Charter oflemental Rights emphasizes that

‘the Union is founded on the indivisible, universalues of human dignity, freedom, equality and
solidarity; it is based on the principles of denamgr and the rule of law. It places the individual a

the heart of its activities, by establishing thezenship of the Union and by creating an area of
freedom, security and justice’ (Preamtﬂ%).

The comprehensive legal guarantees of the EU Chftethe protection of dignity rights, liberty
rights, equality rights, solidarity rights, citizetghts and judicial rights, like the Lisbon Treaty
requirement of EU accession to the European Coiorefior the Protection of Human Rights and
Fundamental Freedoms (ECHR), reflect a dynamicutiasl, and slow convergence, of national and
international human rights and constitutional rggim Europe limiting multilevel governance and
protecting social justice beyond national frontidrise recognition of a human right to respect o
protection of, human dignity by national and Eumpecourts, notwithstanding its diverse judicial
interpretation within particular jurisdictiot’s has promoted judicial protection also of basichn
needs for a decent life and work in dignity (e.§feting special protection to weaker parties like

13 Rawls (1993), at 7. Rawls specifies (at 166) thatlével of well-being and education required degeowl the level of

development of the respective society; someonesclksbcio-economic needs are met if she has thésieg) means
(including education) to take part in the social aolitical life of the society as a citizen.

Cf. Rawls (1993), at 227 ff.

E.U.Petersmann, Human Rights, Markets and Econ@veitare: Constitutional Functions of the Emerging HNman
Rights Constitution, in: F.Abbott/C.Breining/T.Cotti@006), 29-67.

Cf. The Lisbon Treaty (note 4), at 198.
Cf. C.McCrudden, Human Dignity and Judicial Interptietn of Human Rights, in: 19 EJIL (2008), 655 ff.

14
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foreign workers, refugees, migrants and their familnside EC member staté$)The new Article 6
TEU on the legally binding effect of the EU ChartérFundamental Rights, on EU accession to the
ECHR, and on fundamental rights as ‘general priesipf the Union’s law’ will further strengthen the
multilevel constitutional character of European lamd its constitutional safeguards of fundamental
rights and ‘principles of justice’ constraining rilével governance inside the E®).

5. Justice through Multilevel Judicial Protection d Constitutional Rights and Rule
of Law

As an alternative to Rawls’ ‘original position’ Hee basis for ‘justice as fairness’, the ethicalotty of
T.ScanloR’ and the theory of justice by B.Bathyposit participants who are aware of their ideeiti
and motivated to seek agreement under conditiongnpfrtiality and terms that nobody could
reasonably reject. The constitutional protectiorhfan rights of access to justice (e.g. in theseasen
of individual access to legal and judicial remedafsArticles 6, 13 ECHR) and of independent csurt
administering justice impartially, subject to ‘dpeocess of law’, are examples of constitutionalipes

as multilevel judicial protection of fundamentajhits and ‘rule of law’ as constitutional restraiots
‘rule by men’ and their ‘rule by law? The functional interrelationships between law,gesl and
justice are reflected in legal language from artyg(e.g. in the common core of the Latin terjus,
judex, justitig up to modern times (cf. the Anglo-American legalditions of speaking of courts of
justice, and giving judges the title of Mr. Justiterd Justice, or Chief Justice). Like the Romad g
Janus justice and judges face two different perspestividheir ‘conservative function’ is to apply the
existing law and protect the existing system ohtsgso as ‘to render to each person what is his
[right].” Yet, laws tend to be incomplete and sulbjeo change. Hence, impartial justice may require
‘reformative interpretations’ of legal rules in pesise to changing social conceptions of justi=e.
explained by R.Dworkin, courts of justice shoultenpret law in conformity with its rule-of-law olgjgves
and its underlying principles of justié®Dworkin’s ‘adjudicative principle of integrity’ @uires judges to
interpret law as expressing ‘a coherent conceptfqustice and fairness’:

8 on ‘capabilities approaches’ to the interpretatadrhuman rights (as developed by A.Sen and M.C.baign) see:

M.C.Nussbaum (2006).

On protection of citizen rights by means of the Ehlarter of Fundamental Rights see: I.Pernice, Theaty of Lisbon
and Fundamental Rights, in: Griller/Ziller (2008} 285 ff.

T.Scanlon (1998).
B.M.Barry (1995).

On the dialectic developments of constitutionghts and principles of justice restraining therimstental ‘governance
by law’ see already Aristotle, The Politics and @anstitution of Athens (1996), book IlIl, para. 86,1287 a-b. On ‘rule
of men’ as domination, and ‘rule of law’ as non-doation, see: P.Pettit (1997). According to F.A.ERY1960), it is

‘because the lawgiver does not know the particoéaes to which his rules will apply, and it is hesathe judge who
applies them has no choice in drawing the conahssibat follow from the existing body of rules ahe particular facts
of the case, that it can be said that laws andneot rule’ (at 153). Rule of law differs from ‘rule baw’ and ‘rule by

men’ in terms of constitutional safeguards suchjuaicial enforcement of law vis-a-vis private parsoand public
authorities and judicial protection of human righatsd other principles of justice. Yet, the histatidivision between
common law and equity law in England (where the €ofiChancery provided additional remedies in cargfuations
if the common law courts failed to do so) illusemtthe long-standing claim by theories of justieey.( Aristotle,

Nicomachean Ethics, 1999, at 1137b-1138a) thati@jei and reasonable interpretation and applicaifahe law may
require judges to address particular circumstandéebe dispute justifying particular interpretat®oof ‘principles of

justice’, ‘rules of reason’ and ‘rules of recogaitl in order to do justice to particular circumstas of disputes.

R.Dworkin (2006), at 9-21.

19
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‘Law as integrity asks judges to assume, so fahissis possible, that the law is structured by a
coherent set of principles about justice and faisrend procedural due process, and it asks them to
enforce these in the fresh cases that come bdfera,tso that each person’s situation is fair and
just according to the same standafds.’

The European Court of Justice, for example, prettat fundamental rights and human rights of 500
million EU citizens not only vis-a-vis restrictiofy EU institutions and by member states, but also
against abuses of power in the ‘horizontal relaicamong citizens (e.g. in labour markets and
consumer marketdj. The ever more comprehensive jurisdictions and cjabiremedies inside
constitutional democracies and in European couwntsficn the Kantian postulate that ‘perpetual
peace’ — both inside nations as well as acros®m&ti requires constitutional rights and judicial
protection of ‘rule of law’ in all social interactis of citizens, i.e. among individuals, among
individuals and governments, as well as among statdhe development of the customary
international law rules for the protection of abenvhich require states to provide decent justice t
foreigners and ‘to create and maintain a systefugiice which ensures that unfairness to foreigners
either does not happen, or is correctednto human rights of access to justfcélustrates the
progressive transformation of state-centred intzem-oriented rules also imternational law The
ever larger number of international treaties, nigtah the field of international economic and
environmental law, providing for individual rightsf access to courts confronts judges with a
‘constitutional dilemma’:

0 On the one side, citizens increasingly invoke djetieaty rules (e.g. relating to human rights,
labour rights, intellectual property rights, invastights, trading rights, fishing rights, protexti
of the environment) in national and internatioralrts.

0 On the other side, most intergovernmental treadiesnot offer effective individual legal and
judicial remedieS; hence, national, European and international jsdge increasingly confronted
with legal claims that intergovernmental treatyesubn the protection of individual rights - e.g. in
UN human rights conventions, conventions on intélial property rights adopted in the context
of the of the World Intellectual Property Organiaat in conventions on labour and social rights
adopted in the context of the International Lab@nganization, rules of the World Trade
Organization, regional trade agreements on indalifheedoms of trade and in investment treaties
protecting investor rights - should be legally pted by judges as justifying not only rights of
governments, but alsindividual rights and legal remedies against arbitrary violations by
governments of their international treaty obligatido the detriment of domestic citizens.

4 R.Dworkin (1986), at 225, 243.

Cf. B. De Witte, Balancing of Economic Law and Hum&ights by the European Court of Justice, in:
Dupuy/Francioni/Petersmann (2009), 197-207.

Cf. I.LKant, Perpetual Peace, in: Kant Political ¥kds (1991), at 98 f.
J.Paulsson (2006), at 7, 36.
Cf. F.Francioni (2007).

Cf. J.Dugard, First Report on Diplomatic Protect{mternational Law Commission UN Doc. A/CN.4/506 00, para.

25: ‘To suggest that universal human rights coneest particularly the International Covenant on Card Political

Rights, provide individuals with effective remedifes the protection of their human rights is to eggan a fantasy
which, unlike fiction, has no place in legal reasgn The sad truth is that only a handful of indivals, in the limited
number of States that accept the right to indivighadition to the monitoring bodies of these cortiars, have obtained
or will obtain satisfactory remedies from thesewntions.’
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According to Rawils, ‘in a constitutional regime ljudicial review, public reason is the reasontsf i
supreme court’; it is of constitutional importantar the ‘overlapping, constitutional consensus’
necessary for a stable and just society among &gl and rational citizens who tend to be deeply
divided by conflicting moral, religious and philgducal doctrines’ Also in international law, the UN
Charter (Article 1) and the Vienna Convention oe ttaw of Treaties (VCLT) recall the general
obligation under international law ‘that disputesicerning treaties, like other international digsuit
should be settled by peaceful means and in confpmwith the principles of justice and international
law’, including ‘universal respect for, and obserea of, human rights and fundamental freedoms for
all' (VCLT, Preamble). The ECJ, the European CaidrHuman Rights (ECtHR) and the European
Free Trade Area (EFTA) Court successfully transtmrthe intergovernmental European Community
(EC) treaties and the ECHR into constitutional esd®unded on respect for human rigHtheir
‘judicial constitutionalization’ of intergovernmaeaittreaty regimes was accepted by citizens, ndtiona
courts, parliaments and governments because th&gutEuropean public reason’ protected more
effectively individual rights and European ‘publigoods’ (like the EC’'s common market). The
‘Solange method’ of cooperation among European courts @sylas’ constitutional rights are
adequately protected, reflects an ‘overlapping tan®nal consensus’ on the need for ‘constitusion
justice’ and judicial cooperation (comity) in timeultilevel judicial protection of rule of law in
European integration.

6. Progressive ‘Constitutionalization’ of Legal andSocial Relationships through
Participatory Justice with Due Regard for ‘Reasonake Disagreement’

The legitimate diversity of national democratic stitutions illustrates that the transformation of
‘principles of justice’ into constitutional, legative, administrative and judicial rules and ingtdns
may legitimately vary among constitutional demoaacaccording to their democratic preferences
and historical experiences. The diversity of natlaand international human rights instruments and
related constitutional guarantees likewise confirtiat the two Rawlsian principles of justice —
maximum equal liberties and a ‘difference principletecting the least advantaged in societiesn- ca
be specified by very diverse civil, political, eownic, social and cultural liberty rights and
corresponding governance obligations dependirigr alia, on the respective constitutional traditions,
democratic preferences and economic resources efptdople concerned. For example, while
multilevel cooperation among national and inteva courts in Europe in their clarification and
judicial protection of international guaranteedreedom (e.g. in the EC Treaty, the EEA Agreement,
the ECHR) have promoted a progressive ‘constitaliaation’ of ‘international law among sovereign
states’ for the benefit of constitutional rights Bfiropean citizens, judicial cooperation among
international and national courts outside Europeqating individual rights remains limited to a few
areas such as international criminal law (wherénat and international criminal courts increasyngl
cooperate in protecting victims’ rights), intermaual investment law (where national courts recagniz
and enforce transnational investor-state arbitralres), regional economic and human rights law. (e.g
in a few regional human rights courts and regidresd trade areas with regional economic courtas i
the Andean Common Market and MERCOSUR ).

Participation and legal protection of citizens e legitimizing factors in the elaboration of Raiah
principles of justice, in judicial protection of fman rights as well as in democratic legislation
transforming general principles of justice and homghts into specific rules and institutions for
peaceful cooperation among citizens. The pervasiakity of conflicts of interestamongindividuals
competing for scarce resources, like the often mscious conflictsnside the human mind (e.g.
among rational egoism, limited reasonableness, ienat passions and unconscious instincts of

30 J.Rawls (1993), at 231 ff.

e, E.U.Petersmann, Human Rights, International Booa Law and ‘Constitutional Justice’, EJIL 19 (B)769-798.
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individuals), require dispute prevention and dispuesolution through ‘pre-commitment’ to
constitutional rules and dispute resolution proceslinot only in ‘political markets’ (e.g. so as to
protect citizens against abuses of government m)weut also in private markets (e.g. so as toegtot
employees in labour markets and consumers in ecicnoarkets against abuses of private economic
power and ‘information asymmetries’). Political reats, labour markets and economic markets for
private goods and services reveal similar ‘markdtifes’ that must be constitutionally restraingd b
constitutional rules of a higher legal rank (ea. protecting equal freedoms and non-discriminatory
competition) as well as by ‘participatory justicestitutions’ (e.g. for parliamentary and judicial
protection of citizen-driven ‘deliberative demogracconsumer-driven market competition and
‘freedom of commercial speech’). The increasindschdr ‘transforming social relationships through
participatory justice’ - beyond ‘deliberative demacy’, participatory democratic self-governance and
adversarial judicial procedures - reflect the peiaintask of progressively ‘constitutionalizing’ iplic

and private law systems in order to prevent andlvessocial conflicts (e.g. by promoting public and
private ‘mediation’ procedures reflecting constantl values like rule of law, dialogue among the
disputants and voluntarily agreed dispute settlésnaimed at ‘consensus-based justi¢eQonflicts

of interests are not only enduring features ofsaltieties; rules and procedures for peaceful ainfli
resolution based on ‘participatory justice’ alsdfeof opportunities for continuously reviewing,
adapting and developing rules, institutions andtifie systems’ in response to citizens callingefoer
more comprehensive guarantees of ‘social justice’.

7. The Future of European Constitutional Law and ‘®cial Justice’

Following the rejection (in populareferendain France and the Netherlands) of the 2004 Treaty
establishing a Constitution for Europe, the 2008bbin Treaty on the European Union was presented
as an international treaty without ‘constitutionhhracter’. Yet, — both in terms of a formal, pegst
concept of constitution (e.g. as referring to tlomgtterm, basic rules of a higher legal rank
constituting the governance system for a politmainmunity) as well as in terms of a substantive
concept of democratic constitutionalism (e.g. derring to constitutional citizen rights and basic
rules constituting legislative, executive and jugicelf-governance) — the Lisbon Treaty codified a
further develops European constitutional ruleshey thad been acknowledged already in the 2001
Nice Treaty on the EU (e.g. Article 6) and are rimeing further developed in the TEU (e.g. its Tijle

as amended by the Lisbon Treaty. The diverse ¢anehal structures of the ECHR, of EU law and of
EEA law (as interpreted by its EFTA Court) illusgahe legitimately diverse forms of multilevel
‘constitutional pluralism’ in European integratioAs long as the European courts continue their
successful cooperation with national courts, timeidtilevel judicial interpretation and protectiof o
the ECHR, of the EU Treaty and EEA agreement assiwitional instruments’ will continue to
constitutionally limit private and public legal pit&ces; it seems inconceivable today that the EU
courts, the EFTA Court and the European Court ahbin Rights (ECtHR) could ever abandon their
constitutional commitment to judicial protectionfahdamental rights protected by EU law, EEA law
and the ECHR® The case-law of the European courts on ‘horizgmtaection’ of fundamental rights
also in private relations among citizens in ecoroanid labour markets, like the explicit recognition
(e.g. in the Preamble to the EU Charter of FundaahdrRights) that European fundamental rights
‘entail responsibilities and duties with regardotber persons, to the human community and to future
generations’, confirm that the ‘principles of justi and constitutional restraints of European lemitl
also private lawsystems and private legal practices (e.g. in comialercorporate and competition
law, consumer law, labour law, contract law, famdy) across EU member states. Without such

2 cr. Transforming Relationships through Participatiugtice (Law Commission of Canada: Ottawa 2003).

% Onthe perennial ‘constitutional problems’ of Epean integration law see: E.U.Petersmann, The Refoeaty and the

Constitutional Finality of European Integration, @riller/Ziller (2009), at 337-358.
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safeguards of ‘constitutional justice’ and of ‘peagatory justice’, the power asymmetries,
information asymmetries and other ‘market failur@s’ political markets, economic markets and
labour markets would risk undermining the Europedeals of citizen-driven democratic self-
governance, consumer-driven market competition eltbctive bargaining among employers and
employees.

The reality of moral, religious, political and légduralism, and the need for constitutional legdicy

of European governance on behalf of 500 milliondpe&an citizens living in 27 nation states, is even
more obvious in transnational European integrati@m inside nation states; both require respect for
reasonable, political disagreement and for theasoeglity of ‘pluralism’ (as explicitly recognized
Article 2 TEU), which often reflects moral disagmeent and legitimately diverse social and legal
traditions. The Rawlsian theory of justice emphesizhat - in view of the ‘fact of reasonable
pluralism’ and ‘the fact that in a democratic ragipolitical power is regarded as the power of free
and equal citizens as a collective body’- the deatarexercise of coercive power over one another i
democratically legitimate only when ‘political powe. is exercised in accordance with a constitution
(written or unwritten) the essentials of whichditizens, as reasonable and rational, can endortbe i
light of their common human reasdfi.The judicial activism of the European Court of tihes in
protecting non-discrimination and social integratiof EU citizens exercising their EU market
freedoms and claiming access to universal servigesthe ECJ judgments (e.g. in thking and
Laval cases) about the need for reconciling (‘balancitigg) EC ‘market freedoms’ with the rights of
trade unions, illustrate that - in disputes overiadustice - the exercise of judicial power andigial
reasoning must be justified with due regard to edréprinciples of justice’, such as the Lisbon
Treaty’s new commitment to a ‘highly competitiveced market economy’ (Article 3 TEU) or the
‘dignity rights’ protected in Title | of the EU Char of Fundamental Rights (which might justify
interpreting ‘common market freedoms’ and the ‘tgaights’ protected in Title Il of the Charter in
terms of autonomy-based ‘positive libertie¥).

The Lisbon Treaty's emphasis omter alia, the constitutional principles of respect for stal
‘pluralism’ (Article 2 TEU), limited conferral of gwers, subsidiarity and proportionality (cf. Argcb
TEU) suggests that EU law may continue to have anliynited impact on private law systems (e.g.
for promoting ‘contractual justice’ by means of d&grotection of weak parties in contract law,
consumer law, labour law and tenancy law). EvenE@ legal acts (e.g. EC Directives on
harmonization of certain areas of private law ldeporate social responsibility) and court decision
are legally binding on their respective addresstes; may be questioned by citizens and political
parties if their constitutional legitimacy is noisjified in terms of protecting essential interesdt&U
citizens. Hence, in their judicial interpretatiohEU rules and their systemic interrelationshipgy (
between European and national competition lawxualtaws and private law rules), judges must
respect legitimately diverse traditions of intetprg and applying ‘principles of justice’ in domiest
laws (such as conventional justice in the sensmiletfollowing, egalitarian justice in the sense of
treating like cases alike, distributive justice @nformity with basic needs justifying limited
redistribution of income, retributive justice iretense of just compensation or punishment, rezapro
justice in the sense of mutual advantage, procégustice and individual justice as protected by
human rights). In ‘vertical disputes’ among citizeand governments (such as investment disputes in
national courts and investor-state arbitrationdasihe EU), the legitimate functions of courts,irthe
judicial ‘balancing’ of relevant ‘principles of jtise’, and the limits imposed by constitutionalhig
and competing jurisdictions may differ from thoséliorizontal disputes’ among governments (e.g. in
the ECJ) or in private commercial arbitration. JastEuropean integration law protects European
citizens against harmful border discrimination bwtional governments, so can legal EU

3 J.Rawls (2001), at 41.

On competing constitutional conceptions of liberights see, e.g.: K.Mdller, Two Conceptions of Hesi Liberty:
Towards an Autonomy-based Theory of ConstitutionghB, in: Oxford Journal of Legal Studies 29 (200%)7-786.
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harmonization of national social and private rdlefp overcome harmful biases in national social and
private law systems (e.g. exclusionary trade upi@ctices preventing competition by posted workers
from new EU member states as in tlaval andViking disputesn the ECJ). Whether, to what extent
and in which areas European integration requireg,gifies, harmonization of private law systems
remains contested and needs to be legally andidligiclarified with due regard to the ‘principles$
justice’ and limited scope of European constitudidaw.
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