
Michael Gergen, a Partner in Latham
& Watkins’ Washington, DC office, is a

member of the Energy Regulatory and
Markets Group and the Project

Development and Finance Group. Mr.
Gergen has extensive experience

developing practical applications of
economic theory, corporate finance and

regulatory law to assist energy industry
clients and other network industry

companies to compete successfully in an
environment of market-based, open-

access competition. Mr. Gergen
represents entities involved in electric

generation and transmission, electric and
gas marketing and trading, and

investment and commercial banking, as
well as international governments and

financial institutions on a variety of
energy-related matters.

Claudia O’Brien is a Partner in the
Washington, DC office of Latham &
Watkins and Chair of the Firm’s Air

Quality and Climate Change Practice
Group. Her practice is focused on

environmental health and safety issues,
with an emphasis on emerging trends in

air quality control, risk policy, and
pesticide and toxic substances regulation.
Ms. O’Brien represents companies and

industry groups in petitions, agency
rulemaking proceedings, and litigation

under a variety of federal environmental
statutes, including the Clean Air Act,

FIFRA, the Clean Water Act, EPCRA,
TSCA, RCRA, and the ESA, as well as a

number of state environmental laws.

Eli W.L. Hopson is an Associate in the
Washington, DC office of Latham &

Watkins. His practice focuses on energy
and environmental regulation, litigation,
and transactions, and includes both state

and federal regulatory work.

David E. Pettit is an Associate in the
Washington, DC office of Latham &

Watkins. His practice focuses on energy
regulations and markets.

16
 1040-6190/$–see front matter # 2012 Else
Walking the Line Between the
Clean Air Act and the Federal
Power Act: Balancing Emission
Reductions and Bulk Power
Reliability
A power plant can find itself subject to potential liability
under the Clean Air Act if it does not cease or greatly
reduce operations and at the same time be compelled by the
Department of Energy and/or the Federal Energy
Regulatory Commission acting under the Federal Power
Act to keep operating to ensure reliability. There needs to
be cooperation among the federal agencies to create a stable
and predictable regulatory environment at a minimum
and, more preferably, a comprehensive solution to prevent
this conflict from occurring in the first place.
Michael Gergen, Claudia O’Brien, Eli W.L. Hopson and
David E. Pettit
R ecent rounds of regulations

by the Environmental

Protection Agency (EPA) have

renewed a critical unresolved legal

question for operators of power

plants, one that impacts the

reliability of the nation’s bulk
vier Inc. All rights reserved., doi:/10.1016/j.
power grid: What happens when a

plant is subject to potential liability

under the Clean Air Act (CAA) if it

does not cease or greatly reduce

operations, and at the same time is

compelled by the Department of

Energy (DOE) and/or the Federal
tej.2012.01.001 The Electricity Journal
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Conflict between the CAA
and FPA is more likely to
arise for plants seeking to
retire rather than install
control systems for which
reliability solutions such
as new generation or
transmission upgrades are
not practical.
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Energy Regulatory Commission

(FERC) acting under the Federal

Power Act (FPA) to keep operating

to ensure reliability? Although this

scenario may arise for plants

installing emission control

systems to obtain compliance with

the CAA, conflict between the

CAA and the FPA is more likely to

arise for plants seeking to retire

rather than install control systems

for which reliability solutions such

as new generation or transmission

upgrades are not practical under

the time constraints imposed by

the CAA. In this article we

summarize the statutory

background for such potential

conflicts between the CAA and the

FPA, explore previous instances

where these laws were in conflict,

and discuss the recent regulations

and how conflicts arising under

them might be addressed by EPA,

DOE, and FERC.
I. Bulk Power Reliability
and the Federal Power
Act
Both DOE and FERC have ways

to address bulk power reliability

concerns pursuant to various

provisions of the FPA. DOE has

invoked its authority several times

since 2000, while FERC has only

invoked its authority once and in a

manner complementary to

authority already exercised by

DOE.

A. DOE’s authority under the

FPA
Section 202(c) of the FPA

empowers the Secretary of Energy
n./Feb. 2012, Vol. 25, Issue 1 1040-6190/$–s
to order power plants to operate

for reliability reasons during

emergency situations. The statute

specifically provides that

‘‘whenever the Commission

determines that an emergency

exists . . . the Commission shall

have authority . . . to require by

order such temporary connections

of facilities and such generation,

delivery, interchange, or

transmission of electric energy as

in its judgment will best meet the
emergency and serve the public

interest.’’1

E ven though the language in

the FPA refers to ‘‘the

Commission,’’ the authority to

require power plants to operate in

fact lies with the Secretary of

Energy and DOE. The Department

of Energy Organization Act

transferred the powers previously

vested with the Federal Power

Commission to DOE unless the

authority is expressly reserved to

FERC.2 While DOE has vested

certain powers with FERC, such as

those provided in Sections 202(a)

and 202(b) of the FPA, DOE has

retained its authority under

Section 202(c).
ee front matter # 2012 Elsevier Inc. All rights r
Not only has DOE retained this

authority, it has interpreted its

potential application broadly.

DOE has defined an ‘‘emergency’’

to include, among other things,

‘‘an unexpected inadequate

supply of electric energy.’’3

Perhaps presciently, DOE also

included ‘‘regulatory action

which prohibits the use of certain

electric power supply facilities’’

in its definition of ‘‘emergency.’’4

H owever, Section 202(c)

does not require DOE to

take action; instead, it simply

provides DOE with the authority

to take action if it so chooses. As

discussed in more detail below,

DOE has invoked this authority in

several instances since 2000.
B. FERC’s authority under the

FPA
Section 202(c) is not the only

provision of the FPA that appears

to provide a federal agency with

the authority to ensure the

reliability and adequacy of

electric service. Section 207 of the

FPA states that upon a complaint

by a state commission,

‘‘[w]henever the Commission . . .

shall find that any interstate

service of any public utility is

inadequate or insufficient, the

Commission shall determine the

proper, adequate or sufficient

service to be furnished, and shall

fix the same by its order, rule or

regulation . . . .’’5

While this authority lies with

FERC, it has only been invoked on

one occasion—and in that

instance, DOE had already

ordered a plant to generate
eserved., doi:/10.1016/j.tej.2012.01.001 17
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Section 207 arguably
allows FERC to

consider reliability
concerns in
determining

whether a utility
is providing

adequate or sufficient
service.
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electricity pursuant to Section

202(c). Specifically, in 2006, FERC

used its authority under Section

207 to require PJM

Interconnection, LLC, (PJM) and

the Potomac Electric Power

Company (‘‘Pepco’’) to ‘‘file a

long-term plan to maintain

adequate reliability in the

Washington, DC, area and

surrounding region, and a plan to

provide adequate reliability

pending implementation of this

long-term plan.’’6 Aside from this

instance, FERC has refrained from

using this authority.7

H owever, Section 207

arguably allows FERC to

consider reliability concerns in

determining whether a utility is

providing adequate or sufficient

service.8 While FERC’s authority

is contingent upon a complaint by

a state commission, Section 207

mandates that FERC take action to

remedy the problem upon a

finding of inadequate service.9 In

contrast, Section 202(c) simply

provides DOE with the discretion

to take action, though DOE can do

so on its own accord.10

Section 309 of the FPA augments

FERC’s authority by permitting it

‘‘to perform any and all acts, and to

prescribe, issue, make, amend, and

rescind such order, rules, and

regulations as it may find

necessary or appropriate to carry

out the provisions of [the FPA].’’11

Courts, however, have narrowly

construed Section 309, stating that

it ‘‘merely augment[s] existing

powers’’12 and allows FERC to

‘‘use means of regulation not

spelled out in detail.’’13 As such,

FERC would most likely need to
1040-6190/$–see front matter # 2012 Else
rely on another provision, perhaps

in conjunction with Section 309, to

address reliability concerns.
II. EPA’s Authority
under the Clean Air Act
to Regulate Power Plants
EPA has broad authority to

regulate power plant operation.

For coal fired-power plants, EPA

has recently proposed and in
some cases finalized new

regulations that would affect

emissions of pollutants, handling

of the byproducts of coal

combustion, and cooling-water

intake structures. These

regulations are promulgated

under the CAA, the Resource

Recovery and Conservation Act

(RCRA), and the Clean Water Act

(CWA), respectively. Although all

of the rules published by EPA

have the potential to impact

reliability, EPA’s recently

finalized emissions limits for

hazardous air pollutants and for

pollutants that cross state lines for

utility-scale energy generating

units will be the first to impact
vier Inc. All rights reserved., doi:/10.1016/j.
operating power plants. As the

RCRA rules relating to coal

combustion byproducts and the

CWA rules on cooling water

intakes are still in the draft stage,

with no clear statutory deadline

for implementation, we focus our

discussion on the potential

conflict between the CAA rules

and FERC and DOE’s

responsibilities under the FPA.
A. EPA’s authority under the

CAA
1. National Ambient Air

Quality Standards

EPA is directed under Section

109(b)(1) of the CAA to create

national standards, the National

Ambient Air Quality Standards

(NAAQS), to limit levels of

pollutants that are harmful to

public health and welfare.14

The CAA is a partnership of

federal and state regulation, with

Section 110 directing each state to

adopt a State Implementation

Plan (SIP), which EPA must then

approve.15 Once approved,

the SIP is effectively a federal law,

and enforceable as such.16

The CAA further provides that

once approved, no federal entity

‘‘shall engage in, support in any

way, or provide financial

assistance for, license or permit,

or approve, any activity which

does not conform to an

implementation plan after it has

been approved . . ..’’17 The statute

defines conformity as:

‘‘(A) conformity to an imple-

mentation plan’s purpose of

eliminating or reducing the

severity and number of violations
tej.2012.01.001 The Electricity Journal
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of the [NAAQS] and achieving

expeditious attainment of such

standings; and

(B) that such activities will not -

(i) cause or contribute to any

new violation of any standard in

any area;

(ii) increase the severity of any

existing violation of any standard

in any way; or

(iii) delay timely attainment of

any standard or any required

interim emission reductions or

other milestones in any area.’’18
Although
broadly
drafted,
there are
limitations
on the
scope of the
conformity
requirement.
A lthough broadly drafted,

there are limitations on the

scope of the conformity

requirement. Initially, the

conformity analysis only covers

‘‘major’’ federal actions; for

actions emitting less than the

threshold, conformity is

presumed.19 De minimis actions

are also explicitly excluded by

regulation.20 EPA’s regulations

also specifically exclude ‘‘actions

in response to emergencies or

natural disasters such as

hurricanes, earthquakes, etc.,

which are commenced on the

order of hours or days after the

emergency or disaster’’ or ‘‘actions

which are a part of a continuing

response’’ to said emergency or

disaster, although the federal

agency taking the action must

make a written determination that

the conformity analysis is

impractical for a period of up to six

months ‘‘due to overriding

concerns for public health and

welfare, national security interests

and foreign policy

commitments.’’21 CAA Section

110(f) also contains a non-

delegable Presidential temporary
n./Feb. 2012, Vol. 25, Issue 1 1040-6190/$–s
waiver for energy emergencies,

which is limited to a period of four

months.22 Some courts have

interpreted EPA’s authority to act

pursuant to the CAA as

discretionary, with the court in

Seabrook v. Costle noting that no

section of the CAA ‘‘imposes a

mandatory duty on the

Administrator to make a finding

every time some information

concerning a possible violation of a

SIP is brought to [her] attention.’’23
The NAAQS provisions of the

CAA do not directly address

conflicts with other laws.
2. Mercury and Air Toxics

Standards

EPA is directed under Section

112 to regulate power plant

emissions of hazardous

pollutants. Congress required

EPA to study power plant

emissions of hazardous air

pollutants under Section

112(n)(1). Following presentation

of that study to Congress, the

statute required EPA to regulate

power plants ‘‘if the

Administrator finds such

regulation is appropriate and
ee front matter # 2012 Elsevier Inc. All rights r
necessary.’’24 EPA issued a

determination that regulating the

emissions of hazardous air

pollutants from power plants was

‘‘appropriate and necessary’’ in

2000,25 and promulgated

regulations that have since been

vacated by the D.C. Circuit.26

Subsequently several

environmental and public health

organizations filed a complaint

alleging that EPA had not

performed a mandatory duty

under the CAA to regulate

hazardous air pollutants from

coal and oil-fired electrical

generating units (EGUs).27 EPA

settled the case, and under the

consent decree was required to

issue a notice of final rulemaking

by Dec. 16, 2011.28

T he Mercury and Air Toxics

Standards (MATS)

standards for existing power

plants are technology-based

emissions limits, with the

Administrator required to set

levels equivalent to the average

emissions of the best-performing

12 percent of plants.29 EPA must

set the effective date no later than

three years after the rule is

published.30 Under the CAA,

either the administrator or a

delegated state may issue an

extension of up to one year ‘‘if

such additional period is

necessary for the installation of

controls.’’31 The President may

also grant an exemption for up to

two years if ‘‘the President

determines that the technology to

implement such standard is not

available and that it is in the

national security interests of the

United States to do so.’’32
eserved., doi:/10.1016/j.tej.2012.01.001 19
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A s with the NAAQS, there is

no language under the

MATS that clarifies how to

resolve conflicts with other laws.

Similarly, there is no language in

the other sections of the CAA. The

CAA does generally provide

authority for citizen suits against

any person, including the

administrator, for violations of

the act or failure of the

administrator to perform a

required duty.33
Bulk power
reliability

concerns have
III. Past Conflicts
between the CAA and
the FPA
led DOE to
exercise its

authority under
Section 202(c) of the

FPA on several occasions
since 2000.
Bulk power reliability concerns

have led DOE to exercise its

authority under Section 202(c) of

the FPA on several occasions

since 2000. For example, DOE

ordered the Cross-Sound Cable,

an underwater transmission line

running between Connecticut and

Long Island, to operate during

back-to-back summers due to a

summer heat wave in 200234 and

the Northeast Blackout in 2003.35

However, there have been two

instances in recent years where

some electric power generators

have faced a dilemma between

complying with the CAA and

following an order under the FPA

to generate electricity.
A. The Potomac River

Generating Station
The Potomac River Generating

Station is a 482 MW coal-fired

power plant in Alexandria, Va.,

that provides electricity for
1040-6190/$–see front matter # 2012 Else
portions of the District of

Columbia, including the Blue

Plains Advanced Water

Treatment Plant—one of the

largest wastewater treatment

plants in the world.36 On Aug. 19,

2005, Mirant Corporation, the

owner of the station, submitted a

computerized emissions model to

the Virginia Department of

Environmental Quality (VDEQ)

indicating that emissions from the

station either caused or
contributed to localized

exceedances of the NAAQS.37 In

response to a subsequent letter

from VDEQ, Mirant shut down all

five of the station’s generating

units on Aug. 24, 2005.38

That same day, the District of

Columbia Public Service

Commission (DCPSC) filed a

petition with both DOE and FERC

requesting that Mirant be

compelled to operate the station

to maintain reliability in the

District of Columbia.39 Based on

the ‘‘reasonable possibility an

outage will occur that would

cause a blackout,’’ DOE

responded to the DCPSC’s

petition by ordering Mirant to
vier Inc. All rights reserved., doi:/10.1016/j.
resume operations pursuant to

Section 202(c) of the FPA.40 FERC

also responded by requiring long-

term reliability plans from PJM

and Pepco pursuant to Section 207

of the FPA.41

DOE’s order to resume

operation did not, however,

expressly alleviate Mirant from

possible penalties for exceeding

the NAAQS. In its order, DOE

sought to walk the line between

reliability and potentially adverse

environmental impacts by

specifying the manner in which

Mirant was to operate the station.

DOE also stated that if EPA issued

a compliance order, then DOE

would consider whether and how

to conform its order

accordingly.42 Sure enough, six

months later, EPA issued a

compliance order instructing

Mirant to use SO2 emission

controls and to operate only when

daily modeling indicated that it

would comply with the

NAAQS.43 However, the

compliance order also required

Mirant to operate the station ‘‘as

specified by PJM and in

accordance with the [2005] DOE

Order.’’44

M irant successfully

operated the station

pursuant to the orders by DOE and

EPA for over a year. On Feb. 23,

2007, however, Mirant’s luck ran

out. By operating in accordance

with DOE’s order to run for

reliability purposes, the station

exceeded its three-hour NAAQS

limit and the VDEQ consequently

fined Mirant for NAAQS

exceedances.45 This situation was

unfortunately not the first time a
tej.2012.01.001 The Electricity Journal
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generator faced a dilemma

involving the CAA and the FPA.
B. The California Energy

Crisis
Near the end of 2000 and into

2001, the state of California

experienced an unexpected

electricity shortage. DOE

responded by ordering certain

generation facilities to make

energy available to the California

Independent System Operator

(CAISO) for a period of

approximately two months.46

I n addition to the action taken

by DOE, FERC also instituted

a ‘‘must-offer obligation’’

mandating that all non-

hydroelectric generators offer all

of their available capacity into the

spot market during all hours.47 In

light of comments filed by

generators, FERC recognized that

the must-offer obligation could

result in generators operating in

violation of their certificates or

applicable law. To mitigate this

situation, the must-offer

requirement did not require

generators to run if doing so

would otherwise break the law.48

In a subsequent order, FERC

clarified that a generator could go

so far as to seek a declaratory

order from the courts finding that

compliance with the must-offer

obligation would result in permit

violations if it wanted to prevent

citizen suits alleging violations of

environmental regulations.49 This

clarification came about in

response to a citizen suit against a

generator, which the generator

settled at a significant cost.50
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IV. Potentially Potent
Rulemakings
A. EPA’s finalized regulations
1. Cross-State Air Pollution

Rule

On July 6, 2011, EPA finalized

regulations requiring significant

reductions in SO2 and NOx

emissions.51 EPA issued the
regulations in response to the D.C.

Circuit’s remand of a prior version

of the rule, the Clean Air Interstate

Rule (CAIR).52 EPA proposed

technical adjustments on Oct. 6,

2011, and finalized a supplemental

rule including additional states on

Dec. 17, 2011.53 EPA estimates that

costs associated with CSAPR are

$800 million annually in 2014, on

top of $1.6 billion per year in

capital investments that were

being made in response to the

previous rulemaking.54 EPA

expects facilities to use dry and

wet flue-gas desulfurization

(FGD), dry sorbent injection,

selective catalytic reduction (SCR),

and some fuel switching and

process optimization.55 The initial

compliance phase was to begin on
ee front matter # 2012 Elsevier Inc. All rights r
Jan. 1, 2012; however, the D.C.

Circuit stayed CSAPR on

December 30, 2011 in EME Homer

City Generation, L.P. v. EPA and

ordered the parties to propose

briefing schedules so that the case

could be heard by April 2012.56 As

the rule stands now, the second,

more stringent compliance phase

begins on Jan. 1, 2014.57
2. MATS for Utility

Generators

On Dec. 16, 2011, EPA finalized

regulations limiting the emissions

of mercury and other hazardous

pollutants from EGUs.58 EPA

estimates that the total cost of the

rule will be $9.6 billion annually in

2015.59 Some industry estimates

are significantly higher.60 EPA

expects plants that are installing

controls to use a mixture of

available technologies, including

SCR with FGD, activated carbon

injection (ACI), ACI with a fabric

filter, dry sorbent injection, and

electrostatic precipitators.61 Costs

for individual plants will vary, but

for facilities with no pollution

controls, compliance costs are

expected to run into the hundreds

of millions of dollars per plant.62

EPA made small revisions to the

proposal as a result of comments

received, which according to

EPA’s estimates reduced the costs

ofcompliance by about $1billion.63

EPA grants the statutory

maximum of three years and 60

days from the published date for

compliance with the MATS rule,

meaning the earliest compliance

date would be March 2015.64 As

discussed above, generators that

are installing controls may be
eserved., doi:/10.1016/j.tej.2012.01.001 21
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eligible for an additional one-year

extension from either the state

managing the program or the

administrator.65 In two

memoranda released with the final

rule, one from EPA and one from

the President, the administration

states that although unlikely to be

required, EPA can issue

administrative orders that would

absolve violators who were

operating subject to critical

reliability concerns of complying

with the CAA for one year under

Section 113(a) (governing

enforcement of violations).66

However, as discussed above,

prior experiences indicate that the

administrative order process may

not protect against all risks to

companies required to operate for

reliability reasons, as citizen suits

may be filed by individuals or

organizations other than EPA. The

memoranda also make clear that

the administration intends to make

the standard one-year extension

for installation of controls under

Section 112 (i)(3)(b) ‘‘broadly

available’’; however, the

applicability of that extension to

facilities that plan on retiring is

uncertain.67 Neither

memorandum mentions the

President’s authority under

Section 112 (i)(4), so the breadth of

that additional exemption, and the

administration’s willingness to

invoke it, are unclear.
B. EPA’s proposed

regulations
EPA has also proposed two

other rules that are likely to have a

significant cost impact on certain
1040-6190/$–see front matter # 2012 Else
coal-fired electrical generating

units, potentially including some

that are critical to reliability. The

first rule, proposed on June 21,

2010,68 with a subsequent Notice

of Data Availability issued on Oct.

12, 2011,69 deals with the treatment

of coal combustion byproducts.

Two regulatory schemes were

proposed by EPA under RCRA,

with the first being to regulate coal
combustion residuals under

Subtitle C of RCRA, which covers

the cradle-to-grave treatment of

hazardous waste. EPA’s second

proposal would regulate the coal

byproducts under Subtitle D of

RCRA, the section regulating non-

hazardous wastes. EPA has

indicated that a final rule will not

be issued until late 2012; thus the

nature of the regulation and the

timeline for implementations are

unclear.70

The second proposed

regulation is for the intake of

cooling water. EPA has proposed

regulations that would cover the

impingement (trapping of fish

against the intake screen) and

entrainment (fish that are drawn

into the power plant and affected
vier Inc. All rights reserved., doi:/10.1016/j.
by heat or other stress) of fish and

other aquatic life.71 EPA has

signed a consent decree with the

environmental group Riverkeeper

indicating that it will issue final

actions by July 27, 2012, although

the implementation period for

existing plants is still unknown.72
C. Anticipated impacts on

bulk power reliability
At least a dozen studies have

attempted to analyze the potential

reliability impacts associated with

the recent suite of new regulations

by EPA. However, all of these

studies face the same problem—

we do not have all of the final

rules yet, and companies’

responses to the finalized rules

are still being developed.

A t FERC’s recent Reliability

Technical Conference, PJM

pointed out that there is a

chicken-or-the-egg issue with

respect to identifying the impacts

on reliability that the proposed

rules will have before EPA issues

its final rules.73 The problem is

that reliability impacts cannot be

reliably estimated until

generators identify which units

they will retire. At the same time,

generators cannot know which

units to retire until they have all of

the final rules from EPA and have

had time to analyze the final

regulations. So, in the meantime,

the best approach is to attempt to

identify all ‘‘at risk’’ generation to

understand the possible spectrum

of reliability impacts.74 As a

result, there is a variety of studies

that make varying assumptions

and come to sometimes
tej.2012.01.001 The Electricity Journal
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dramatically different

conclusions.75

R egardless of the extent of

retirements anticipated

across the country, the situation

with the Potomac River

Generating Station indicates that

the early retirement of even a

single plant can lead to a localized

reliability issue. Accordingly,

DOE, FERC, and EPA should take

steps to coordinate the

implementation of these rules in a

predictable manner that does not

place generators in the position

faced by the Potomac River

Generating Station.
V. Potential Outcomes
for Resolving Reliability
Conflicts
EPA, FERC, utilities, and

regulators have all proposed a

number of different solutions for

resolving any potential conflict.

We discuss below a number of the

solutions that have been proposed

or that are present in the

underlying statutes. These

solutions can generally be

grouped into three categories:

actions by EPA or the states to

waive environmental laws,

Presidential extensions, or actions

by DOE or FERC to force

regulated entities to violate

environmental laws, while

potentially protecting those

entities.
A. Reliability safety valve
Although this phrase has been

incorporated into a number of
n./Feb. 2012, Vol. 25, Issue 1 1040-6190/$–s
different proposals describing

different mechanisms, most

commonly the ‘‘reliability safety

valve’’ refers to a proposal put

forward in joint comments on the

MATS proposed rule from several

independent system operators

(ISOs) and regional transmission

organizations (RTOs).76 The Joint

RTO Commentors proposed that

a retiring generator that is
determined to be critical for

system reliability be allowed to

operate for an additional fourth

year, or longer if more time is

required to address the reliability

issue.77 The RTO comments

propose limiting the extension to

situations where the generator

provides an early notice of

impending retirement, the ISO/

RTO identifies the unit as critical

to reliability, and the upgrades or

replacements necessary to

address the reliability problem

are expected to take more than

three years.78

EPA has adopted some aspects

of this proposal into its

enforcement memorandum

issued with the final MATS rule,

although the additional extension
ee front matter # 2012 Elsevier Inc. All rights r
for units critical to reliability

would operate via administrative

order under Section 113(a), and

would be limited to a period of

one year.79 On the other hand,

neither the Presidential memo

nor EPA enforcement

memorandum clarify whether

the separate ‘‘broadly available’’

one-year extension under

Section 112(i)(3)(B) would be

available to facilities that are

shutting down.80 Notably EPA

indicates that the administrative

orders under Section 113(a)

would be granted to facilities that

are moving into retirement, not

just for facilities installing

controls, or being replaced with

new generation onsite.81

Potentially more problematic is

EPA’s statement that the orders

would not be issued before the

compliance date, creating the

potential for a conflict until the

order is posted.82 In addition, the

administrative orders may not

remove risks from citizen suits, as

previously discussed in the

context of the California energy

crisis.

A longer-term solution could

be to amend the FPA to

make clear that those operating

under an emergency order issued

by DOE pursuant to its authority

under Section 202(c) of the FPA

are not subject to civil or criminal

liability for violating

environmental laws or

regulations.83 This has the

advantage of addressing any

future concerns under other

environmental statutes, but may

be challenging to pass in a tough

legislative environment.
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B. Presidential extensions
Under both CSAPR and MATS,

the CAA includes a Presidential

waiver that could be used to

temporarily extend compliance

deadlines for individual facilities.

While the administration has not

expressed a view as to the

potential for use of these statutory

exemptions, they remain possible

uses for particular situations.

Although the CSAPR exemption

is limited to only four months by

the statute, the Presidential

exemption under Section 112

could theoretically be reissued

indefinitely for two-year terms if

required. Given the potential for

long timelines for siting new

power plants and transmission

lines, this backstop authority may

become useful if the other

extensions EPA has proposed are

exhausted.
C. Compelled operation to

protect bulk power reliability
If an extension, consent decree,

or similar waiver cannot be

obtained for a unit that is critical to

reliability, DOE might choose, as it

has previously, to apply its

authority under FPA Section 202(c)

to require a facility to run. Yet none

of the issues raised by the Potomac

River and California Energy Crisis

situations discussed above have

been resolved, leading to

significant uncertainty for plant

operators. Under FERC’s

supervision, units that are critical

to reliability and planning to retire

may be able to negotiate

distributed financial burdens for
1040-6190/$–see front matter # 2012 Else
installing controls, or indemnity

against any future costs.84

Alternatively, similar to the

FERC’s approach during the

California energy crisis, any orders

that require a generating facility to

operate could be limited so as to

make clear that the order would

not apply if compliance would

result in a violation of the facility’s

certificate or applicable law.
VI. Which Statute
Controls if Another
Conflict Arises?
Despite the numerous

proposals and possible

coordination among federal

agencies, it is plausible that

another conflict will occur

between the CAA and the FPA,

just as it did with respect to the

Potomac River Generating

Station. If another conflict occurs,

the question of which statute

controls may very well come

before the courts.

A court will first look to the

statutes to see if either specifically

addresses conflicts of law.85 In

this case, neither the CAA nor the
vier Inc. All rights reserved., doi:/10.1016/j.
FPA expressly or impliedly

trump one another. In the absence

of a conflicts-of-law provision, a

court will then attempt to

harmonize the provision so as to

avoid the conflict.86 As discussed

above, there is a potentially

critical difference between

Sections 202(c) and 207 of the FPA

in that DOE’s authority under

Section 202(c) is discretionary,

while Section 207 mandates FERC

to ‘‘fix’’ inadequate service.

Courts have held that certain

environmental statutes must

yield if their application prevents

a federal agency from fulfilling a

nondiscretionary legislative

mandate.87 Because of the

nondiscretionary mandate of

Section 207, a court could find

that FERC’s action pursuant to

Section 207 cannot be waived or

limited by conflicting CAA

provisions.88

H owever, a court may not be

able to harmonize Section

202(c) of the FPA and the CAA

amendments in the more likely

event that DOE orders a

generating facility to operate

such that it violates the NAAQS.89

In such a scenario, courts will

apply two basic principles of

statutory interpretation: (1) the

more recent statute controls, and

(2) the more specific statute

controls.

Congress amended the CAA in

1970 to implement the NAAQS. In

1935, Congress enacted Sections

202, 207, and 309 of the FPA. Based

on these facts, a court could

determine that the CAA

amendments repealed by

implication the conflicting
tej.2012.01.001 The Electricity Journal
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provisions of the FPA.90 However,

courts disfavor a finding that a

statute was repealed by

implication and will look to

determine whether the legislative

intent to repeal was clear and

manifest.91 Here, such a

determination would be unlikely

because there is no evidence that

Congress intended the CAA

amendments to repeal

any conflicting provision of the

FPA.

M oreover, a more specific

statute will control over a

more general one.92 The more

specific statute may even take

priority over another statute

enacted by Congress more

recently.93 Here, both statutes

require specific directives to be

applied to individual generating
n./Feb. 2012, Vol. 25, Issue 1 1040-6190/$–s
facilities. The CAA calls for EPA to

regulate generating facilities and

mandate compliance with the

NAAQS. The FPA, on the other

hand, provides the authority to

require certainplants to operate for

reliability purposes as directed by

DOE. Thus, while both statutes

provide specific directives, it is not

unlikely that a court could find that

Section 202(c) of the FPA

supersedes the CAA.

R egardless of whether the

CAA or the FPA (Section

202(c) and/or Section 207)

controls, there needs to be

cooperation among the federal

agencies to create a stable and

predictable regulatory

environment at a minimum and

more preferably, a comprehensive

solution to prevent this conflict
ee front matter # 2012 Elsevier Inc. All rights r
from occurring in the first

place.&
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